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District of Montreal
The Honour able Stephen W. Hamilton J.S.C.

Heard: June 22, 2015.
Judgment: June 26, 2015.

(148 paras.)

Bankruptcy and insolvency law -- Companies Creditors Arrangement Act (CCAA) matters --
Compromises and arrangements -- Claims -- Priority -- The Interim Financing should be approved
and the Interim Lender Charge should be granted with priority over the deemed trust under the
Pension Benefits Sandards Act and the Newfoundland and Labrador Pension Benefits Act -- The
Court ordered the suspension of the special payments to the pension funds -- Motion granted.

The Court had to determine whether it could order that the charge in favour of the interim lender
rank ahead of the statutory deemed trusts for payments due by the debtors to the pension plan,
whether it should suspend the debtors' obligation to pay the special amortization payments to the
pension plan and whether it should suspend the debtors' obligation to pay the other
post-employment benefits for the retirees. Wabush filed a motion for the issuance of an initial order
under the Companies Creditors Arrangement Act. Wabush had two defined benefit pension plans
for its employees. The Interim Financing Term Sheet provided that the Interim Lender would
advance a maximum principal amount of US$10,000,000 to provide for short-term liquidity needs
of Wabush while they were under CCAA protection. The Newfoundland & Labrador
Superintendent objected to Wabush's request for a suspension of the special payments. He argued
that the suspension of the special payments sought contravened Sections 32 and 61(2) of the
Newfoundland and Labrador Pension Benefits Act. The Office of the Superintendent of Financial
Institutions (OFSI) objected solely to the granting of the priority of the Interim Lender Charge. It
invoked the statutory deemed trust in connection with outstanding special payments. The Union and
retirees submitted that Wabush should be forced to make such payments notwithstanding the terms
of the Interim Financing Term Sheet. Wabush argued that it did not have any funds or any source of
funds and that the Court should exercise its discretion to give the Interim Lender Charge priority
over the deemed trusts and to suspend the obligation to pay the special payments.

HELD: Motion granted. The deemed trust under Section 8(2) Pension Benefits Standards Act did
not prevent the Court from granting priority to the Interim Lender Charge, if the conditions of
Section 11.2 CCAA were met. Giving effect to the deemed trust under the Newfoundland and

L abrador Pension Benefits Act carried a serious risk of frustrating the CCAA process. The Court
therefore concluded that the doctrine of federal paramountcy was engaged, and that the
Newfoundland and Labrador Pension Benefits Act was not effective to that extent. The Court
ordered the suspension of the special payments to the pension funds. The beneficiaries of the
pension plans would not be prejudiced by this suspension. Wabush acted in good faith in away
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consistent with its fiduciary duties to the beneficiaries of the pension plans.
Statutes, Regulations and Rules Cited:

Bankruptcy and Insolvency Act, R.S.C. 1985, c. B-3, s. 67(2)

Canada Business Corporations Act, R.S.C. 1985, c. C-44

Companies Creditors Arrangement Act, R.S.C. 1985, c. C-36, s. 6(6), s. 11.2, s. 11.2(4), s. 32, s.
36(7), s. 37(2)

Newfoundland and Labrador Pension Benefits Act, 1997, SNL 1996, c. P-4.01, s. 32, s. 32(2), s.
61(2)

Pension Benefits Standards Act, 1985, R.S.C. 1985, c. 32 (2nd Supp.), s. 8, s. 8(1), s. 8(2), s. 36(2)
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JUDGMENT ON THE MOTION OF THE WABUSH
CCAA PARTIESTO GRANT PRIORITY TO
THE INTERIM LENDER CHARGE AND TO SUSPEND
THE PAYMENT OF CERTAIN PENSION
AMORTIZATION PAYMENTSAND POST-RETIREMENT
EMPLOYEE BENEFITS (#144), AND
RELATED MATTERS

INTRODUCTION
1 These proceedings raise essentially three issues:

1.  Canand should the Court order that the charge in favour of the interim
lender rank ahead of the statutory deemed trusts for payments due by the
debtorsto the pension plan?

2. Canand should the Court suspend the debtors' obligation to pay the specia
amortization payments to the pension plan?

3. Can and should the Court suspend the debtors' obligation to pay the other
post-employment benefits for the retirees?

BACKGROUND
Theparties

2 OnMay 20, 2015, the Petitioners Wabush Iron Co. Limited and Wabush Resources Inc. and the
Mises-en-cause Wabush Mines (ajoint venture of Wabush Iron and Wabush Resources), Arnaud
Railway Company and Wabush Lake Railway Company Limited (the "Wabush CCAA Parties")
filed amotion for the issuance of an initia order under the Companies' Creditors Arrangement Act?
(CCAA), which was granted on that date by the Court (the "Wabush Initial Order").

3 Prior to thefiling of the motion, Wabush Mines operated the iron ore mine and processing
facility located near the Town of Wabush and Labrador City, Newfoundland and L abrador, and the
port facilities and a pellet production facility at Pointe-Noir, Québec. Arnaud and Wabush Lake
Railway are both federally regulated railways that are involved in the transportation of iron ore
concentrate from the Wabush mine to the Pointe-Noir port.
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The pension plans and other post-employment benefits
4 TheWabush CCAA Parties have two defined benefit pension plans for their employees:

* The pension plan for salaried employees at the Wabush mine and the
Pointe-Noire port hired before January 1, 2013, called the Contributory
Pension Plan for Salaried Employees of Wabush Mines JV, Cliffs Mining
Company, Managing Agent, Arnaud Railway Company and Wabush Lake
Railway Company; and

* The pension plan for unionized hourly employees at the Wabush mine and
Pointe-Noire port, called the Pension Plan for Bargaining Unit Employees
of Wabush Mines JV, Cliffs Mining Company, Managing Agent, Arnaud
Railway Company and Wabush Lake Railway Company.

5 Wabush Minesisthe administrator of both plans.

6 Because some of the employees covered by the plans work in Newfoundland and Labrador and
because others work in federally regulated industries, the plans are subject to regulatory oversight
by both the federal pension regulator, the Office of the Superintendent of Financial Institutions
("OSFI"), and the provincial regulator in Newfoundland and Labrador, the Superintendent of
Pensions (the "N&L Superintendent™).

7  The monthly normal cost payments for the plans for 2015 based on avaluation as at January 1,
2014 are $50,494.83 for the hourly plan and $41,931.25 for the salaried plan, for atotal monthly
normal cost payment of $92,46.08. All monthly normal cost paymentsin respect of the plans for
January through April, 2015 have been paid in full.

8 Theplansare underfunded. Based on estimate received from the Wabush CCAA Parties
pension consultant, the Wabush CCAA Parties believe the estimated wind-up deficiencies for the
plans as at January 1, 2015 to be atotal of approximately $41.5 million, consisting of approximately
$18.2 million for the salaried plan and approximately $23.3 million for the hourly plan.

9 TheWabush CCAA Parties are required to pay monthly amortization payments based on the
2014 valuation of $393,337.00 for the hourly plan and $273,218.58 for the salaried plan, for atotal
monthly amortization payment of $666,555.58. All monthly amortization payments in respect of the
plans for January through April, 2015 have been paid in full, save for a shortfall of approximately
$130,000.

10 In addition to the monthly amortization payments, the Wabush CCAA Parties are also
required to make alump sum "catch-up" amortization payment for the plans estimated to be
approximately $5.5 million due in July 2015.



Page 6

11 The Wabush CCAA Parties currently provide other post-employment benefits ("OPEBS'),
including life insurance and health care, to former hourly and salaried employees hired before
January 1, 2013, which vary based on whether retirees were formerly members of a bargaining unit
or were non-unionized salaried employees.

12 Asof December 31, 2014, accumulated benefits obligations for the OPEBs totalled
approximately $52.1 million. The premiums required to fund the foregoing OPEBs are
approximately $182,000 a month.

13 Inaddition to the foregoing, there is a supplemental retirement arrangement plan for certain
current and former salaried employees of Wabush Mines JV. The obligations under this plan are
approximately $1.01 million.

TheInterim Financing

14 Prior to filing the motion for the issuance of an initial order, the Wabush CCAA Parties
entered into the Interim Financing Term Sheet with Cliffs Mining Company (the "Interim Lender").
The Interim Lender is asubsidiary of the ultimate parent of the Wabush CCAA Parties.

15 The cash flow statement filed with the motion for the issuance of an initial order showed that
the Wabush CCAA Parties had run out of cash and and were not anticipating any receipts from
operations other than two small rental payments, with the result that they needed the Interim
Financing to continue even their limited operations for the duration of the CCAA process.

16 ThelInterim Financing Term Sheet provided that the Interim Lender would advance a
maximum principal amount of US$10,000,000 to provide for short-term liquidity needs of the
Wabush CCAA Parties while they are under CCAA protection. The Interim Lender's obligation to
advance funds is subject to a number of conditions and covenants, including the following:

* The Interim Lender will have a charge in the principal amount of
CDN$15,000,000 which will have priority over al charges against the
Wabush CCAA Parties property except for certain specified charges;? and

* The Wabush CCAA Parties will not make any special paymentsin relation
to the pension plans or any payments in respect of OPEBs.3

CCAA proceedings

17 Asaresult of the foregoing, the Wabush CCAA Parties asked the Court as part of the Wabush
Initial Order on May 20, 2015 to approve the Interim Financing Term Sheet and to create the
Interim Lender Charge, but not to give the Interim Lender Charge priority over the existing secured
creditors until they had the chance to be heard.
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18 The Monitor filed its Fifth Report in which it recommended that the Court approve the Interim
Financing Term Sheet and the granting of the Interim Lender Charge.

19 Based on the evidence presented at the hearing on May 20, 2015,* the Court granted the
Wabush Initial Order, including the approval of the Interim Financing Term Sheet and the create of
the Interim Lender Charge ranking after the existing secured creditors.

20 The Wabush Initial Order provided for a comeback hearing on June 9, 2015.

21 OnMay 29, 2015, the Wabush CCAA Partiesfiled their "Motion for the issuance of an order
in respect of the Wabush CCAA parties (1) granting priority to certain CCAA charges, (2)
approving a Sale and Investor Solicitation Process nunc pro tunc, (3) authorizing the engagement of
a Sale Advisor nunc pro tunc, (4) granting a Sale Advisor Charge, (5) amending the Sale and
Investor Solicitation Process, (6) suspending the payment of certain pension amortization payments
and post-retirement employee benefits, (7) extending the stay of proceedings, (8) amending the
Wabush Initial Order accordingly", in which they sought various conclusions including (1) an order
granting priority to the Interim Lender Charge over all charges against the Wabush CCAA Parties
property, subject to certain exceptions not relevant here, and (2) an order suspending the payment of
the special payments and the OPEBSs.

22 Inaddition, the Wabush CCAA Parties sent a letter on May 29, 2015 to 2,092 retirees and to
the union representatives to advise them of the hearing on June 9, 2015 and to advise them that they
would present on June 9, 2015 requests that the Interim Lender Charge be given priority over the
deemed trusts relating to pension payments and that the special payments and the payment of the
OPEBs be suspended.

23 Prior to the comeback hearing, the Wabush CCAA Parties and the Monitor received various
notices of objection, which can be classified into two categories as follows:

(@  thefirst category of notices of objection were filed on behalf of (1) the
Administration Portuaire de Sept-1les/Sept-11es Port authority ("SIPA"), (2)
the Iron Ore Company of Canada ("10C"), and (3) MFC Industrial Ltd.,
and pertained to the reservation of certain contractual rights;

(b)  thesecond category of notices of objection were filed on behalf of (1) the
N&L Superintendent, (2) OSFI, (3) United Steelworkers Locals 6254 and
6285 (the "Union"), and (4) Michael Keeper, Terence Watt, Damien Lebel
and Neil Johnson in their personal capacity and as the proposed
representatives of all non-union employees and retirees of the Wabush
CCAA Parties. These notices of objection will be described more fully
below.
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24 OnJune9, 2015, the Court granted the Wabush comeback motion in part and issued an order,
which reserved the rights of SIPA, |OC and MFC as follows:

[10] DECL ARES that this Order approving the SISP as it relates to the Wabush
CCAA Parties nunc pro tunc is without prejudice to the rights, if ‘any, of the
Administration Portuaire de Sept-1les/Sept-11es Port Authority (hereinafter the
"SIPA"), visavis the Wabush CCAA Parties, including: (i) the rights of the
SIPA, acting as successor in the rights of the National Harbours Board, pursuant
to the agreement referred to and communicated as Exhibit O-1 in support of
SIPA's Notice of objection dated April 13, 2015; and (ii) the rights of SIPA,
acting as successor in the rights of the Canada Ports Corporation, pursuant to the
agreement referred to and communicated as Exhibit O-7 in support of SIPA's
Notice of objection already filed in the Court record and dated April 13, 2015;

[11] DECL ARES that this Order approving the SISP as it relates to the Wabush
CCAA Parties nunc pro tunc is without prejudice to the rights, if any of the Iron
Ore Company of Canada or its related companies (hereinafter the "10C"),
vis-avisthe Wabush CCAA Parties, including, but not limited to, the rights
pursuant to the Subscription Agreement dates August 3, 1959 referred to in 10C's
Notice of objection already filed in the Court record and dated April 13, 2015;

[12] DECL ARES that this Order approving the SISP as it relates to the Wabush
CCAA Parties nunc pro tunc is without prejudice to the rights, if any, of MFC
Industrial Ltd. ("MFC") if any, vis-a-visthe Wabush CCAA Parties, including
pursuant to an Amendment and Consolidation of Mining Leases dated September
2, 1959 and related sub-leases (as amended from time to time) asit relates to the
property of Wabush CCAA Parties.

[13] RESERVES theright of IOC, SIPA and of MFC to raise any such rights at
alater stageif need be;

25 The Court scheduled a hearing on June 22, 2015 to deal with the remaining requests of the
Wabush CCAA Partiesin relation to the priority of the Interim Lender Charge and the suspension
of the special payments and the OPEBSs:

[6] RESERVES the rights of Her Mgjesty in right of Newfoundland and
Labrador, as represented by the Superintendent of Pensions, the Syndicat des
Métallos, Section Locale 6254, the Syndicat des Métallos, Section 6285 and the
Attorney General of Canadato contest the priority of the Interim Lender Charge
over the deemed trust(s) as set out in the Notices of Objection filed by each of
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those parties in response to the Motion, which shall be heard and determined at
the hearing schedules on June 22, 2015;

]

[21] ORDERS the request by the Wabush CCAA Parties for an order for the
suspension of payment by the Wabush CCAA Parties of the monthly
amortization payments coming due pursuant to the Contributory Pension Plan for
Salaried Employees of Wabush Mines, CMC, Managing Agent, Arnaud Railway
Company and Wabush |ake Railway Company and the Pension Plan for
Bargaining Unit Employees of Wabush Mines, CMC, Managing Agent, Arnaud
Railway Company and Wabush Lake Railway Company, nunc pro tunc to the
Wabush Filing Date is adjourned to June 22, 2015;

[22] ORDERS the request by Wabush CCAA Parties for an order for the
suspension of payment by the Wabush CCAA parties of the annual lump sum
"catch-up" payments coming due pursuant to the Contributory Pension Plan for
Salaried Employees of Wabush Mines, CMC, Managing Agent, Arnaud Railway
Company and Wabush Lake Railway company and the Pension Plan for
Bargaining Unit Employees of Wabush Mines, CMC, Managing Agent, Arnaud
Railway Company and Wabush Lake Railway Company, nunc pro tunc to the
Wabush Filing Date is adjourned to June 22, 2015;

[23] ORDERS the Wabush CCAA Parties request for an order for the
suspension of payment by the Wabush CCAA Parties of other post-retirement
benefits to former hourly and salaried employees of their Canadian subsidiaries
hired before January 1, 2013, including without limitation payments for life
insurance, health care and a supplemental retirement arrangement plan, nunc pro
tunc to the Wabush Filing Date is adjourned to June 22, 2015;

THE POSITION OF THE OBJECTING PARTIES

26  Prior to the hearing on June 22, 2015, the parties exchanged outlines of their respective
arguments. The four retirees also filed the "Motion for an order appointing the
Petitioners-Mises-en-cause as representative of salaried/non-union and retired employees of the
Wabush CCAA Parties’ seeking to be appointed as representatives of salaried/non-union and retired
employees of the Wabush CCAA Parties and to seek funding for their counsel. This motion was
granted by consent on June 22, 2015.
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27 The positions taken by the objecting parties can be summarized as follows:

Non-union
Objection Raised/Objecting Parties N&L 5. OSFI Union retirees
Suspension of Amortization Payments Objects Objects” Objects Object**
Suspension of OPEBs — — Objects Object

Superpriority of Interim Lender Charge Objects” Objects Objects —_

* Not in the notice of objection, but in the written argument

** |n the notice of objection and the written argument, but partly withdrawn at
hearing

28 Moreover, inits notice of objection and written argument, the Union requests that that one
officer from each of the two locals be designated by the Court as the persons responsible for
responding to questions from unionized retirees of the Wabush CCAA Parties and providing them
with information about their rights and recourses, and that those persons be funded by the Wabush
CCAA Parties.

N& L Superintendent

29 The N&L Superintendent objects to the Wabush CCAA Parties request for a suspension of
the specia payments. He argues that the suspension of the special payments sought by the Wabush
CCAA Parties contravenes Sections 32 and 61(2) of the Newfoundland and L abrador Pension
Benefits Act, 1997° (the "N&L Act").

30 Hedoesnot raise any objection with respect to the suspension of the OPEBs.

31 Inhisnotice of objection, the N& L Superintendent also reserved his right to raise additional
objections. In his written argument, he adds an argument with respect to the priority of the Interim
Lender Charge, which he also claims would contravene Sections 32 and 61(2) of the N&L Act.

32 Inaddition to the foregoing, the N& L Superintendent also claimsin its written argument that
the Wabush CCAA Parties are in a conflict of interest when it comes to the administration of the
pension plans, and suggests that other, less stringent financing alternatives would have been
available.

33 Findly, the N&L Superintendent further claims that additional information with regards to
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paragraphs 83 to 91 of the Wabush Comeback Motion needs to be divulged in order for it to be able
to properly carry out its statutory duties under the N& L Act, including to assess the financial status
of the plans. However, at the hearing, representations were made that information had been
provided and no specific order was sought. The Court reserves the N& L Superintendent's rightsin
this regard.

OSFI

34 Initsnotice of objection, OSFI objects solely to the granting of the priority of the Interim
Lender Charge, and only inasmuch as this would result of a priming rank over the normal cost
payments owing to the pension plans which benefirt from priority under Sections 8 and 36(2) of the
Pension Benefits Sandards Act, 19856 ("PBSA").

35 Initswritten argument, OSFI instead invokes the statutory deemed trust in connection with
outstanding special payments.

36 OSFI now also challenges the suspension of the special payments on the basis that the
Wabush CCAA Proceedings would not constitute a restructuring, but rather aliquidation.

37 According to OSFI, the impact of the deemed trust isto render any and all amount owing to
the pension plans inalienable and exempt from seizure, such that, as a result, the Interim Lender
Charge could not obtain a security on those assets.

The Union

38 Initsnotice of objection, the Union opposes the suspension of both the special payments and
the OPEBSs, and seeks an order that the Wabush CCAA parties be forced to make such payments
notwithstanding the terms of the Interim Financing Term Sheet.

39 Indoing so, the Union insists on the hardship such a suspension would cause for the retirees,
whose claims are aimentary in nature.

40 The Union also asks the Court to preserve the rank of the deemed trust for amounts owing to
the pension plans, and seeks to have this deemed trust rank ahead of or equal with the Interim
Lender Charge.

41 The notice of objection and the written argument also argue for the appointment of a
representative to handle the numerous queries of union members.

Non-union retirees

42 Intheir notice of objection, the non-union retirees object to the suspension of the OPEBs and
the specia payments sought by the Wabush CCAA Parties on the basis of the significant prejudice
such relief would cause to the retirees.
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43 Intheir written argument, they argue that such a suspension would in fact amount to a
disclaimer or resiliation of agreements, subject to the provisions of Section 32 CCAA, whichitis
argued were not respected in the case at hand.

44  They add that the conditions of the Interim Lender Term Sheet should not allow the Wabush
CCAA Partiesto circumvent the requirements of said Section 32 CCAA.

45 At the hearing, they indicated that they objected most strenuously to the suspension of the
OPEBS, because of the impact on the retirees. They indicated that they would not object to a
short-term suspension of the special payments, until the Wabush CCAA Parties collected the tax
refunds they were expecting and therefore had funds other than the Interim Financing with which to
make the specia payments.

POSITION OF THE WABUSH CCAA PARTIES

46 The Wabush CCAA Parties argue that they do not have any funds or any source of funds and
therefore that they need the Interim Financing.

47 They also argue that even with the Interim Financing, they do not have any funds available to
continue to pay the specia payments or any of the OPEBS, as the Interim Financing Term Sheet
prohibits such payments.

48 Onthelaw, they argue that the deemed trusts created under the PBSA and the N& L Act are
not effective to protect the special payments or the OPEBs in the CCAA context. As a consequence,
the Interim Lender Charge requested by the Wabush CCAA Parties does not prime any security
under the PBSA or the N&L Act. Further, since those payments are unsecured and relate to
pre-filing services, there is no reason for the Wabush CCAA Parties to make those payments.

49 They therefore argue that the Court should exercise its discretion to give the Interim Lender
Charge priority over the deemed trusts and to suspend the obligation to pay the special payments
and the OPEBs.

POSITION OF THE MONITOR

50 The Monitor filed its Seventh Report for purposes of the comeback hearing.

51 Initsreport, it supports the position taken by the Wabush CCAA Parties.

52 Itslega argument supports the legal argument put forward by the Wabush CCAA Parties.
ISSUESIN DISPUTE

53 Theissuesin dispute can be outlined as follows;
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(@  Can and should the Court order that the Interim Lender Charge rank ahead
of all encumbrances, including statutory deemed trusts?

(b)  Can and should the Court suspend the Wabush CCAA Parties obligation
to pay the special payments?

(c)  Can and should the Court suspend the Wabush CCAA Parties obligation
to pay the OPEBS?

ANALYSIS

54  Thethreeissues have significant overlaps. The Court will nevertheless analyze them
sequentially, and will adopt its previous reasoning to the extent it is relevant.

1. Super-priority of the Interim Lender Charge
General

55 What isat issueisthe conflict between the super-priority of the interim lender charge under
Section 11.2 CCAA and the statutory deemed trusts created by Section 8 PBSA and Section 32 of
the N&L Act.

56 Section 11.2 CCAA alowsthe Court, after considering the factors set out in Section 11.2(4)
CCAA, to create an interim lender charge and to give that charge priority over the claim of any
secured creditor of the debtor:

11.2 (1) On application by a debtor company and on notice to the secured
creditors who are likely to be affected by the security or charge, a court may
make an order declaring that all or part of the company's property is subject to a
security or charge -- in an amount that the court considers appropriate -- in
favour of a person specified in the order who agrees to lend to the company an
amount approved by the court as being required by the company, having regard
to its cash-flow statement. The security or charge may not secure an obligation
that exists before the order is made.

(2)  Thecourt may order that the security or charge rank in priority over the claim of
any secured creditor of the company.

(3  Thecourt may order that the security or charge rank in priority over any security
or charge arising from a previous order made under subsection (1) only with the



Page 14

consent of the person in whose favour the previous order was made.

(4) Indeciding whether to make an order, the court is to consider, among other
things,

(@  theperiod during which the company is expected to be subject to
proceedings under this Act;

(b)  how the company's business and financial affairs are to be managed
during the proceedings,

(c) whether the company's management has the confidence of its major
creditors,

(d) whether the loan would enhance the prospects of a viable compromise
or arrangement being made in respect of the company;

(e)  thenature and value of the company's
property;

(f) whether any creditor would be materially prejudiced as aresult of the
security or charge; and

(g) the monitor's report referred to in paragraph 23(1)(b), if any.

(Emphasis added)

57 OSFI and the N& L Superintendent, supported by the Union, argue that Section 11.2 CCAA
does not allow the Court to give the interim lender charge priority over the deemed trustsin pension
matters created by their respective legidations.

58 The argument put forward by OSFI and the N& L Superintendent is essentially that the
employer is deemed to hold the amounts in trust, and therefore they are not "part of the company's
property" and cannot be charged under Section 11.2 CCAA.
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59 TheWabush CCAA Parties argue that there is a conflict between the legidlation creating the
deemed trusts and the CCAA and that the CCAA must prevail:

* The CCAA prevails over the PBSA as a matter of statutory interpretation
of two pieces of federal legislation, and

* The CCAA prevails over the N& L Act because of the constitutional
doctrine of federal paramountcy.

60 Because the arguments are different with respect to the PBSA and the N&L Act, the Court
will deal with them separately.

61 These are not new issues. The courts, including the Supreme Court, have been called upon to
deal with the effect of federal and provincial deemed trusts in the insolvency context on numerous
occasions. There have also been a number of statutory amendments, some designed to overturn the
results of judgments.

62 Because of the urgency of rendering judgment in this matter, the Court will not embark on an
exhaustive analysis of all of these judgments and amendments.

Effectiveness of the PBSA deemed trust in CCAA proceedings
63 OSFI relies on Sections 8(1) and (2) and 36(2) of the PBSA, which provide as follows:

8. (1) An employer shall ensure, with respect to its pension plan, that the
following amounts are kept separate and apart from the employer's own moneys,
and the employer is deemed to hold the amounts referred to in paragraphs (a) to
(c) in trust for members of the pension plan, former members, and any other
persons entitled to pension benefits under the plan:

(a) the moneysin the pension fund,

(b) an amount equal to the aggregate of the following payments that have
accrued to date:

M) the prescribed payments, and

(i) the payments that are required to be made under a workout
agreement; and
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(c) dl of the following amounts that have not been remitted to the pension
fund:

M) amounts deducted by the employer from members remuneration,
and

(i)  other amounts due to the pension fund from the employer,
including any amounts that are required to be paid under subsection
9.14(2) or 29(6).

(2) Intheevent of any liquidation, assignment or bankruptcy of an employer, an
amount equal to the amount that by subsection (1) is deemed to be held in trust
shall be deemed to be separate from and form no part of the estate in liquidation,
assignment or bankruptcy, whether or not that amount has in fact been kept
separate and apart from the employer's own moneys or from the assets of the
estate.

36. (2) Any agreement or arrangement to assign, charge, anticipate or give as
security

(@ any benefit provided under a pension
plan, or

(b) any money withdrawn from a pension fund pursuant to section 26 is
void or, in Quebec, null.

(Emphasis added)

64 The deemed trust created by Section 8 PBSA isintended to cover al amounts due by the
employer to the pension fund. These would include the normal payments, as well as the special
payments.

65 Section 8(1) PBSA requires the employer to keep the required amounts separate and apart
from its own moneys, and deems the employer to hold them in trust. In the present matter, the
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required amounts have not been kept separate and apart and the assets subject to the trust have been

comingled with other assets. Pursuant to the decision of the Supreme Court in Sparrow Electric, the
consequence is that the trust created by Section 8(1) PBSA does not exist because the subject-matter
of the trust cannot be and never was identifiable.”

66 Asaresult, the relevant provision is Section 8(2) PBSA which provides that the amount shall
be deemed to be separate and apart, whether or not that amount has in fact been kept separate and
apart from the employer's own moneys or from the assets of the estate.

67 However, Section 8(2) PBSA only applies "[i]n the event of any liquidation, assignment or
bankruptcy of an employer". It attaches to any property which lawfully belongs to the employer
when the triggering event occurred.8

68 Theissue of the triggering event could be determinative in the present case. If the triggering
event has not occurred, then there is no deemed trust and no obstacle to the Court granting the
priority required by the Interim Lender.

69 Itisclear that there has been no assignment or bankruptcy in the present matter. Further, there
isno liquidation under Part XV1I1 of the Canada Business Corporations Act® or equivalent
provincia legisation. A CCAA proceeding does not appear to trigger the application of Section
8(2) PBSA. However, OSFI argues that these CCAA proceedings are really aliquidation, because it
isvery likely that the ongoing sale process will result in the sale of all of the assets of the Wabush
CCAA Parties.

70 Ininterpreting the word "liquidation” in Section 8(2) PBSA, and in particular whether it
includes a liquidation under the CCAA ,1° the Court will consider more generally how the deemed
trust under Section 8(2) PBSA is dealt with under the CCAA.

71 1t must be emphasized at the outset that the deemed trust under Section 8(2) PBSA isnot a
deemed trust in favour of the Crown. Thisisafundamental distinction. Section 37(1) CCAA, which
renders all deemed trusts in favour of the Crown ineffective in the CCAA context, subject to certain
exceptions, has no application to the deemed trust under Section 8(2) PBSA. Asaresult, many of
the cases cited to the Court, which deal with the effectiveness of deemed trustsin favour of the
Crown, must be applied with caution in the present circumstances.

72 Inparticular, the Wabush CCAA Parties rely on language in the Supreme Court's judgment in
Century Services!! that must be read carefully. Justice Deschamps refersin paragraph 45 to "the
general rule that deemed trusts are ineffective in insolvency”. There is no such general rule, other
than Section 37(1) CCAA (and Section 67(2) of the Bankruptcy and Insolvency Act'?) which applies
only to deemed trusts in favour of the Crown. She begins the paragraph with areference to the
predecessor of Section 37(1) CCAA and she refers throughout the paragraph to Crown claims and
Crown priorities. She must be referring to Crown deemed trusts in that sentence as well. Justice
Fish's comments in paragraph 95 must be similarly limited. The Court respectfully disagrees with
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Justice Schrager in Aveos! on thisissue and concludes that there is no general rule that deemed
trusts in favour of anyone other than the Crown are ineffective in insolvency. Deemed trusts will be
interpreted restrictively as exceptions to the general principle that the assets of the debtor are
available for al of the creditors,2 but thereis no general rule that they are ineffective.

73 However, other provisions of the CCAA deal expressly with pension obligations. Sections
6(6) and 36(7) CCAA were added to the CCAA in 2009. They provide that an arrangement can only
be sanctioned or an asset sale approved by the Court, if provision is made for the payment of certain
enumerated pension obligations, including deductions from employee salaries and normal cost
contributions of the employer, but not including special payments.

74 Itisdifficult to reconcile Sections 6(6) and 36(7) CCAA with a broad interpretation of Section
8(2) PBSA. Why would the legidator give specific protection to the normal payments by amending
the CCAA in 2009 if the deemed trust protecting not only the normal payments but also the special
payments was effective in the CCAA context? Why would the legislator not protect the special
payments under Sections 6(6) and 36(7) CCAA if they were already protected under a deemed
trust? What happens to the deemed trust for the special paymentsif there is an arrangement or an
asset sale? Because both statutes were adopted by the same legislator, we must try to determine the
legidlator's intent.

75 In Century Services, the Supreme Court was faced with a conflict between the deemed trust
for GST and the CCAA.. Justice Deschamps adopted "a purposive and contextual analysisto
determine Paliament's true intent”.15> She concluded that the deemed trust for GST did not apply in a
CCAA proceeding, even though the language in the Excise Tax Actl6 provided that the deemed trust
was effective notwithstanding any law of Canada other than the BIA. She attached importance to
the "internal logic of the CCAA".1/

76 Moreover, in Indalex, Justice Deschamps referred to the conclusions of a Parliamentary
committee which had considered extending the protection afforded the beneficiaries of pension
plans. The committee made the policy decision not to extend that protection. Justice Deschamps
concluded that "courts should not use equity to do what they wish Parliament had done through
legidlation."18

77 The Court therefore adopts the following reasoning to resolve the conflict in the present case:

Given that the pension provisions of the BIA and CCAA came into force much
later than s. 8 of the PBSA, normal interpretation would require that the later
legislation be deemed to be remedial in nature. Likewise, since those provisions
of the BIA and CCAA are the more specific provisions, normal interpretation
would take them to have precedence over the general. Finaly, the limited scope
of the protection given to pension claims in the BIA and the CCAA would, by
application of the doctrine of implied exclusion, suggest that Parliament did not
intend there to be any additional protection. In enacting BIA subs. 60(1.5) and
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65.13(8) and ss. 81.5 and 81.6 and CCAA subs. 6(6) and 37(6), while not
amending subs. 8(2) of the PBSA (by adding explicit priority language or by
removing the insolvency trigger), Parliament demonstrated the intent that
pension claims would have protection in insolvency and restructurings only to
the limited extent set out in the BIA and the CCAA.®

(Emphasis added)

78 For al of these reasons, the Court concludes that Parliament's intent is that federal pension
claims are protected in insolvency and restructurings only to the limited extent set out in the BIA
and the CCAA, notwithstanding the potentially broader language in the PBSA.

79 Inthe aternative, the Court could conclude that a liquidation under the CCAA does not fall
within the term "liquidation” in Section 8(2) PBSA such that there has been no triggering event.

80 Either way, the Court concludes that the deemed trust under Section 8(2) PBSA does not
prevent the Court from granting priority to the Interim Lender Charge, if the conditions of Section
11.2 CCAA are met.

Effectiveness of the N& L Act deemed trust in CCAA proceedings

81 TheN&L Superintendent relies on the combined effect of Sections 32 and 61(2) of the N&L
Act:

32. (1) An employer or a participating employer in a multi-employer plan shall
ensure, with respect to a pension plan, that

(@  themoney in the pension fund;

(b)  anamount equal to the aggregate of

(i)  thenorma actuaria cost, and

(i)  any special payments prescribed by the regulations, that have
accrued to date; and

©
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M) amounts deducted by the employer from the member's
remuneration, and

(i)  other amounts due under the plan from the employer that have not
been remitted to the pension fund

are kept separate and apart from the employer's own money, and shall be
considered to hold the amounts referred to in paragraphs (a) to (c) in trust for

members, former members, and other persons with an entitlement under the plan.

In the event of aliquidation, assignment or bankruptcy of an employer, an
amount equal to the amount that under subsection (1) is considered to be held in

trust shall be considered to be separate from and form no part of the estate in

liguidation, assignment or bankruptcy, whether or not that amount has in fact
been kept separate and apart from the employer's own money or from the assets
of the estate.

Where apension plan is terminated in whole or in part, an employer who is
required to pay contributions to the pension fund shall hold in trust for the
member or former member or other person with an entitlement under the plan an
amount of money equal to employer contributions due under the plan to the date
of termination.

An administrator of a pension plan has alien and charge on the assets of the
employer in an amount equal to the amount required to be held in trust under
subsections (1) and (3).

61. (1) On termination of a pension plan, the employer shall pay into the pension
fund all amounts that would otherwise have been required to be paid to meet the
requirements prescribed by the regulations for solvency, including

(@ anamount equal to the aggregate of

(i)  thenorma actuaria cost, and
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(i) specia payments prescribed by the regulations, that have accrued
to the date of termination; and

()

(i) amounts deducted by the employer from members remuneration,
and

(i) other amounts due to the pension fund from the employer that have
not been remitted to the pension fund at the date of termination.

(2)  Where, on the termination, after April 1, 2008, of a pension plan, other than a
multi-employer pension plan, the assets in the pension fund are less than the
value of the benefits provided under the plan, the employer shall, as prescribed
by the regulations, make the payments into the pension fund, in addition to the
payments required under subsection (1), that are necessary to fund the benefits
provided under the plan.

(Emphasis added)

82 Thekey provision, Section 32(2) of the N&L Act, isvirtually identical to Section 8(2) PBSA.
As aresult, much of the analysis set out above applies here as well.

83 However, the analysistakes a different turn once one reaches the conclusion that it is difficult
to reconcile the broad deemed trust under Section 32(2) of the N& L Act with the more limited
protection under Section 6(6) and 36(7) CCAA.

84 Thisisaconflict between provincial legislation and federal legislation. Constitutional doctrine
instructs the courtsto try to interpret the federal and provincial legislation in such away asto avoid
the conflict, but thisis not the same exercise as trying to find the intent of a single legislator who
adopted conflicting pieces of legidlation.

85 For the purposes of this analysis, the Court will assume that the N&L Actisvaidandis
intended to be effective in an insolvency context. This means that the province granted greater
protection to pension obligations than the federal legislator recognized in the CCAA. The principles
of interpretation set out above do not apply to resolve a conflict between a federal statute and a
provincial statute. Thereis no basis for interpreting the statutes in such away as to make them
consistent.
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86 Thereisalso apotential conflict with respect to the priority of the interim Lender Charge:
under Section 11.2 CCAA, the Court can create an interim lender charge over all of the debtor's
property and giveit priority over al other charges, except that the province has created a deemed
trust which, if it is effective, subtracts assets from the debtor's property and makes them unavailable
to be charged in favour of the interim lender.

87 The question is therefore whether the province can create such a charge that could prevent the
Court from granting priority to an interim lender charge.

88 The Supreme Court in Indalex held in the circumstances of that case, that the interim lender
charge had priority over the provincial deemed trust by reason of the application of the doctrine of
federal paramountcy, because the CCAA's purpose would be frustrated without the interim lender
charge.?® Thetria judge in Indalex had rejected the deemed trust and therefore had not considered
the doctrine of paramountcy. However, in granting the interim lender charge, he had considered the
factorsin Section 11.2(4) CCAA and had concluded that the interim lender charge was necessary
and in the best interest of Indalex and its stakeholders. The Supreme Court held that these findings
were sufficient for paramountcy to apply.

89 Asaresult, the Court can give priority to the Interim Lender Charge over the deemed trust
under the N& L Act if the test for federal paramountcy is met. The Court will consider the
paramountcy issue as part of its analysis of the factors under Section 11.2(4) CCAA.

Factorsunder Section 11.2(4) CCAA

90 Section 11.2(4) CCAA sets out anon-exhaustive list of the factors the Court should consider
before it creates an interim lender charge:

(4)  Indeciding whether to make an order, the court is to consider, among other

things,

(@  theperiod during which the company is expected to be subject to proceedings
under this Act;

(b)  how the company's business and financial affairs are to be managed during the
proceedings;

(c) whether the company's management has the confidence of its major creditors;

(d) whether the loan would enhance the prospects of a viable compromise or
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arrangement being made in respect of the company;

the nature and value of the company's

property;

(f) whether any creditor would be materially
prejudiced as aresult of the security or charge; and

(g) the monitor's report referred to in paragraph 23(1)(b), if any.

91 The Court already considered those factors when it decided to create the Interim Lender
Charge on May 20, 2015.

92 In hisFifth Report dated May 19, 2015, the Monitor provided the following comments on the
factors listed in Section 11.2(4) CCAA:

(@

(b)

(©)

The period during which the company is expected to be subject to proceedings
under the CCAA

While the deadline for the submission of binding offers pursuant to the SISP has
yet to be set, based the Wabush May 18 Forecast and preliminary discussions
regarding the potential timeline for the completion of the SISP, it is believed that
the Interim Financing Term Sheet provides sufficient liquidity to enable the
Wabush CCAA Parties to complete the SISP,

How the company's business and affairs are to be managed during the
proceedings

The Wabush CCAA Parties senior personnel and Boards of Directorsremainin
place to manage the business and affairs of the Wabush CCAA Parties. The
Wabush CCAA Parties and their management will also have the benefit of the
expertise and experience of their legal counsel and the Monitor;

Whether the company's management has the confidence of its major creditors

The largest creditors of the Wabush CCAA Parties are affiliated companies who
the Monitor understands to have confidence in the Wabush CCAA Parties
management. Other major creditors include the pension plans described in the
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May 19 Motion, employee groups in respect of other post-retirement benefits and
various contract counterparties. None of the major creditors has to date expressed
any concern to the Monitor in respect of the Wabush CCAA Parties
management;

Whether the loan would enhance the prospects of a viable compromise or
arrangement being made in respect of the company

Based on the Wabush May 18 Forecast, without the Interim Facility the Wabush
CCAA Parties would be unable to pay their obligations, maintain their assets or
complete the SISP. The Wabush CCAA Parties and the Monitor are of the view
that approval of the Interim Facility would likely enhance the prospects of
generating recoveries for stakeholders, whether through a sale or arestructuring
plan;

The nature and value of the company's property

The Wabush CCAA Parties assets are described in the May 19 Motion, and
consist primarily of real estate, equipment, inventory and income tax receivables.
The value of the Wabush CCAA Parties property will be determined through the
SISP. Nothing has come to the attention of the Monitor in respect of the nature of
the Wabush CCAA Parties property that, in the Monitor's view, ought to be
given particular consideration in connection with the Interim Lender Charge;

Whether any creditor would be materially prejudiced as a result of the proposed
Charge

The proposed Interim Facility will provide the Wabush CCAA Parties the
opportunity to complete the SISP and to maximize recoveries for stakeholders.
Borrowings under the Interim Financing Term Sheet are limited to a maximum
of US$10 million. The Interim Lender Charge secures only the Interim Financing
Obligations and is limited to $15 million. The Monitor is of the view that any
potential detriment caused to the Wabush CCAA Parties' creditors by the Interim
Lender Charge should be outweighed by the benefits that it creates; and

Other potential considerations
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(g) TheMonitor has researched the terms of recent interim financings based on
information publicly available, a summary of which is attached hereto as
Appendix C. Based on this research and Monitor's experience, the Monitor
believes that the terms of the Interim Financing Term Sheet are in line with or
better than market. The Monitor is of the view that the Interim Financing Term
Sheet represents the best alternative available in the circumstances that would
provide access to financing within the necessary timeframe.

93 Inhistestimony before the Court on May 20, 2015, Clifford Smith testified that the Wabush
CCAA Parties had attempted to obtain financing elsewhere, but that only arelated party was willing
to provide financing.

94  The Court makes the following findings:

* The Sale and Investor Solicitation Process (SISP) isin the interests of the
Wabush CCAA Parties and their stakeholders because it should lead to
greater recovery;

* Without new financing, the Wabush CCAA Parties do not have enough
cash to complete the SISP. The cash flow projection attached to the Fifth
Report shows the Wabush CCAA Parties running out of cash in the week
ending May 22, 2015;

* Without new financing, it is therefore likely that the Wabush CCAA
Parties will go bankrupt;

* The Wabush CCAA Parties and the Monitor have not identified any other
sources of new financing;

* The terms and conditions of the Interim Financing are reasonable, and the
security islimited to the amount of the new financing.

95 Thisissufficient for the Court to conclude that the Interim Financing should be approved and
the Interim Lender Charge should be granted with priority over the deemed trust under the PBSA, if
itis effectivein the CCAA context.

96 With respect to the deemed trust under the N& L Act, there is the added issue of whether
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giving effect to the deemed trust would frustrate the federal purpose under the CCAA. Under the
Interim Lender Term Sheet, the super-priority is acondition precedent to the Interim Lender's
obligation to advance the funds. That condition will not be met if the Court gives effect to the
deemed trust under the N& L Act, which puts the financing at risk.

97 The objecting parties argue that the Court's jurisdiction to make appropriate orders should not
be ousted by the terms of the Interim Lender Term Sheet. However, there is nothing peculiar about
this provision in the Interim Lender Term Sheet. The importance of the super-priority to interim
lenders has consistently been recognized by the courts. As stated by the Supreme Court in Indalex:

... case after case has shown that "the priming of the DIP facility is akey aspect
of the debtor's ability to attempt a workout" (J.P. Sarra, Rescue! The Companies
Creditors Arrangement Act (2007), at p. 97). The harsh redlity isthat lending is
governed by the commercial imperatives of the lenders, not by the interests of the
plan members or the policy considerations that |ead provincial governments to
legislate in favour of pension fund beneficiaries.2!

(Emphasis added)
98 Similarly, Justice Morawetz stated in Timminco:

[49] In the absence of the court granting the requested super priority, the
objectives of the CCAA would be frustrated. It is neither reasonable nor realistic
to expect acommercially motivated DIP lender to advance fundsin a DIP facility
without super priority. The outcome of afailure to grant super priority would, in
all likelihood, result in the Timminco Entities having to cease operations, which
would likely result in the CCAA proceedings coming to an abrupt halt, followed
by bankruptcy proceedings. Such an outcome would be prejudicial to all
stakeholders, including CEP and USW .22

(Emphasis added)

99 The objecting parties also plead that the Interim Lender isrelated to the Wabush CCAA
Parties and therefore has interests which might be different than those of an arm's length lender.

100 However, thereis no evidence that gives credence to the suggestion that the Interim Lender
will advance funds without the super-priority. To the contrary, the attorney representing the Interim
Lender made it clear at the hearing that there would be no advance of fundsif the super-priority was
not confirmed. Further, the Court is not satisfied that it has the jurisdiction to order the Interim
Lender to advance the funds on terms other than those that it has accepted.
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101 Inall of these circumstances, the Court concludes that giving effect to the deemed trust under
the N&L Act carries a seriousrisk of frustrating the CCAA process. The Court therefore concludes
that the doctrine of federal paramountcy is engaged, and it concludes that the N& L Act is not
effective to that extent.

102 The Court will therefore order that the Interim Lender Charge shall have priority over the
deemed trusts under the PBSA and the N&L Act.

2. Suspension of special payments

103  Further, the Wabush CCAA Parties asked that their obligation to make the specia payments
to the pension plans be suspended.

104 The Courts have consistently recognized ajurisdiction to suspend the obligation to make
specia payments and OPEB payments "when necessary to enhance liquidity to promote the survival
of acompany in financial distress."%3

105 Severa reasons underlie the existence of thisjurisdiction.

106 First, the normal pension payments that the employer isrequired to make relate to the current
services rendered by the current employees and the Court's jurisdiction to affect those paymentsis
limited by the principle that the debtor must pay for current services. However, the special

payments relate to a deficit that has accumulated in the pension plan. Pension benefits are deferred
compensation for services that were provided by the retiree while he or she was an employee.?* Asa
result, the special payments relate to services provided to the employer before the filing, and as
such, they can be qualified as pre-filing obligations.2>

107  Second, the specia payments are unsecured in the CCAA context. Sections 6(6) and 36(7)
create apriority in the CCAA context for the normal payments but not for the special payments. As
discussed above, the deemed trust under Section 8(2) PBSA has no effect ina CCAA proceeding,
and the deemed trust under Section 32(2) of the N&L Act, in purporting to create a security interest
not recognized under the CCAA, is not effective to the extent that it conflicts with the CCAA .26

108 Asaresult, the payment of the special payments would constitute payments to an unsecured
pre-filing creditor, which could be qualified as preferential in the sense that no other unsecured
pre-filing creditor is being paid.

109 Inany event, even without this characterization, the courts have a broad discretion under the
CCAA to render orders that are necessary to allow the debtor to make a proposal to its creditors.

110 Intheexercise of thisdiscretion, it isimportant to consider the facts.

111 The specia payments for the two plans are made up of monthly amortization payments in the
amount of $666,555.58 per month and a lump sum "catch-up" amortization payment of
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approximately $5.5 million due in July 2015.

112 The Wabush CCAA Parties do not have the funds available to make these payments. The
cash flow statements filed with the Court show that the Wabush CCAA Parties need the funds from
the Interim Financing to meet their current obligations other than the special payments. The Interim
Lender Term Sheet expressly requires the Wabush CCAA Parties not to make any special
payments. As aresult, forcing the Wabush CCAA Parties to make the special payments would lead
to adefault under the Interim Financing and alikely bankruptcy.2’

113 The objecting parties criticize the position taken by the Interim Lender in prohibiting the
payment of the special payments.

114 However, the position taken by the Interim Lender in thisfile is consistent with the position
taken by other interim lenders in other files:

[55] Fairfax [the interim lender] aindiqué au Tribunal que ce financement avait
été octroyé pour financer les activités courantes de Bowater et ne pouvait ainsi
étre utilisé pour payer les cotisations d'équilibre aux régimes de retraite. Le
financement est aussi sujet au respect de différents ratios de solvabilité. 2

115 Moreover, the Interim Lender's position makes sense as a commercia matter. Why should
the Interim Lender advance funds that will be used to pay someone else's debt, particularly one
which is pre-filing and unsecured? It is the Interim Lender's intention to fund the Wabush CCAA
Parties with the amount required to get them through the SISP so that they can repay theloan. It is
not in the Interim Lender's interest to fund preferential payments to unsecured pre-filing creditors.
The language cited above about the harsh commercial realities of interim financing applies here as
well.

116 Moreover, the Court is being asked to suspend the obligation to make the special payments,
and is not being asked to alter the collective agreement or extinguish the obligation to pay these
amounts.?®

117 Asaresult, the beneficiaries of the pension plans would not be prejudiced by this suspension.
The wind-up deficiencies for the two pension plans as at January 1, 2015 are estimated to be a total
of approximately $41.5 million. The purpose of the special paymentsis to reduce that deficiency
and to improve the situation over time such that the beneficiaries will receive the full amountsto
which they are entitled. The suspension of the special payments means that their position is not
improved, but it is not worsened. Their debt remains and benefits from whatever priority it is
entitled to at law.

118 For all of these reasons, the Court will order the suspension of the specia paymentsto the
pension funds.
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3. Suspension of the OPEBs

119 The Wabush CCAA Parties currently provide OPEBSs, including life insurance and health
care, to former hourly and salaried employees.

120 Asof December 31, 2014, accumulated benefits obligations for the OPEBs totalled
approximately $52.1 million. The premiums required to fund the foregoing OPEBs are
approximately $182,000 a month.

121 Inaddition to the foregoing, there is a supplemental retirement arrangement plan for certain
current and former salaried employees of Wabush Mines JV. The obligations under this plan are
approximately $1.01 million.

122 The Wabush CCAA Parties do not have any funding available to continue to pay any of the
foregoing OPEBS, as the Interim Financing Term Sheet prohibits such payments. They seek an
order from the Court suspending the payment of the OPEBS nunc pro tunc to the Wabush Filing
Date.

123 Thereasoning as to the existence and the exercise of the discretion to suspend these
payments is much the same as for the special payments. The Wabush CCAA Parties do not have the
funds to make the payments, and the Interim Lender Term Sheet does not allow them to make these
payments. These amounts relate to services provided pre-filing and they are unsecured. They arein
a sense even less secured than the special payments because the deemed trusts created by the PBSA
and the N& L Act do not purport to cover these payments.

124  Theretirees plead that there are two important differences.

125 Firgt, the amount at issue is only $182,000 per month. The retirees suggest that the Wabush
CCAA Parties should be able to find this amount somewhere. The Wabush CCAA Parties continue
to argue that they do not have the funds with which to make these payments, and the Interim Lender
Term Sheet in any event prevents them from making these payments. Given the cash flow statement
filed with the Court and the language of the Interim Lender Term Sheet, the Court accepts that the
Wabush CCAA Parties do not have the funds.

126 The second difference pleaded by the retireesis that they suffer aclear prejudice. The
OPEBs are provided through an insurance policy, and if the Wabush CCAA Partiesfail to pay the
premium, the policy will be cancelled, leaving the retirees with no health insurance and only aclaim
against the insolvent Wabush CCAA Parties. The Court assumes this to be correct and accepts that
thiswill cause hardship to the retirees.

127 Theretirees argue that thisis equivalent to a disclaimer or resiliation of the insurance
contract by the Wabush CCAA Parties, which isinvalid because the formalities under Section 32(1)
CCAA were not followed, and the test under Section 32(4) CCAA for the Court to authorize the
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disclaimer or resiliation was not met. Section 32(4)(c) provides that one of the factorsto be
considered is "whether the disclaimer or resiliation would likely cause significant financial hardship
to aparty to the agreement.”

128 Thisargument does not withstand scrutiny.

129 Thereisatri-partite relationship. The employer has obligations to the beneficiaries, and has
entered into an insurance policy with the insurer so that the insurer provides those benefits to the
beneficiaries. If the employer stops paying the premiums, the insurer will terminate the insurance
policy. This does not affect the employer's obligations to the beneficiaries,3 but the beneficiaries
will be left with an insolvent debtor instead of the insurer.

130 However, the contract that is being terminated is the contract between the Wabush CCAA
Parties and the insurer for the benefit of the beneficiaries. The counter-party istheinsurer. It is not
suggested that the insurer will suffer any significant financial hardship as aresult of the termination
of the contract. The contract between the Wabush CCAA Parties and the beneficiaries is not being
terminated.

131 Moreover, the Wabush CCAA Parties are not disclaiming or resiliating the contract. The
Wabush CCAA Parties are seeking authorization to stop paying under a contract, just as they have
undoubtedly stopped paying under a number of other contracts. When the debtor defaults, the
counter-party has a number of options, including terminating the contract. Even if termination by
the counter-party isthe likely result, asin this case, it does not mean that the debtor has disclaimed
or resiliated the contract. Otherwise, the debtor would have to follow the formalities and pass the
test in Section 32 CCAA every time it defaulted under a contract.

132 At theend of the day, the answer is the same as for the special payments, and the payment of
the OPEBs should also be suspended.3!

133 The Court isvery mindful of the hardship that the suspension of the OPEB payments and the
termination of the insurance policy will cause to the beneficiaries. Unfortunately, that hardship
appears to be inevitable. Even if the Court ordered the Wabush CCAA Partiesto keep paying the
premium during the SISP, that would be only atemporary solution and it is very likely if not
inevitable that following the conclusion of the SISP, the Wabush CCAA Parties will cease their
operations and the insurance policy will be terminated.

4. Breach of fiduciary duties

134 The objecting parties also pleaded that Wabush Minesisin asituation of conflict of interest
because it is both the administrator of the pension plans and one of the Wabush CCAA Parties
seeking relief with respect to the pension plans.

135 ThePBSA andthe N&L Act allow the employer to act as administrator, and the insolvency
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of the employer inevitably leads to the type of potential conflict in which Wabush Mines finds
itself.

136 Consistent with the views expressed by the Supreme Court in Indalex, the Court concludes
that the giving of notice to the regulators, the Union and the retirees, the postponement of the
hearing from June 9, 2015 to June 22, 2015 to allow the objecting parties to present their arguments,
and the consent to the motion presented by the four retirees for arepresentation order allowing them
to represent all salaried/non-union employees and retirees and related beneficiaries at the expense of
the Wabush CCAA Parties, all show that the employer acted in good faith in away consistent with
its fiduciary duties to the beneficiaries of the pension plans.3?

5. Representation order sought by the Union

137 The Union requests that one officer from each of the two locals be designated by the Court as
the persons responsible for responding to questions from unionized retirees of the Wabush CCAA
Parties and providing them with information about their rights and recourses. Further, the Union
asks that those persons be funded by the Wabush CCAA Parties.

138 Theindividualsthat the Union proposes are officers of the two locals. The Unionis
essentially asking the Court to designate these individuals and to order that a portion of their salary
be paid by the Wabush CCAA Parties. At the present time, the Union estimates that the two
individuals spend one half of their time responding to calls, although that time seemsto be
decreasing. The admissionsfiled in lieu of the testimony of Frank Beaudin refer to the volume of
calls received by the Union since the May 29, 2015 letter was sent to the retirees.

139 The Monitor is a Court officer whose duties include providing information of this nature.
However, the Court aso recognizes that the Union has received and will continue to receive calls
from the unionized retirees. It is appropriate for the Union to provide information to its retired
members and to designate specific individuals to provide the information in order to ensure that
there is consistency in the information provided.

140 However, thisis not a matter that requires the intervention of the Court. The Union can
handle matters of communications with its former members without a Court order. The Union does
not seek an order that it be authorized to represent these unionized retirees. If the Union were to
make such a motion, the Court would have to consider whether there is a potential conflict between
the current employees and the retirees.

141 Further, the Court does not consider it appropriate that the Wabush CCAA Parties be ordered
to pay part of the salary of the two individuals. They are salaried union officers. Providing
information of this nature is within their functions.

142  For these reasons, the Union's motion will be dismissed.
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FOR THESE REASONS, THE COURT:

143 DISMISSES the contestations by Her Mgjesty in right of Newfoundland and L abrador,
represented by the Superintendent of Pensions, the Attorney General of Canada and the Syndicat
des Métallos, Section Locale 6254 and the Syndicat des Métallos, Section Locale 6285 to the
priority of the Interim Lender Charge over deemed trusts, as set out in paragraph 47 of the Wabush
Initial Order, as amended on June 9, 2015, and CONFIRM S the priority of the Interim Lender
Charge over deemed trusts, as set out in paragraph 47 of the Wabush Initial Order, as amended on
June 9, 2015;

144 ORDERS the suspension of payment by the Wabush CCAA Parties of the monthly
amortization payments coming due pursuant to the Contributory Pension Plan for Salaried
Employees of Wabush Mines, CMC, Managing Agent, Arnaud Railway Company and Wabush
Lake Railway Company and the Pension Plan for Bargaining Unit Employees of Wabush Mines,
CMC, Managing Agent, Arnaud Railway Company and Wabush Lake Railway Company, nunc pro
tunc to the Wabush Filing Date;

145 ORDERS the suspension of payment by the Wabush CCAA parties of the annual lump sum
"catch-up" payments coming due pursuant to the Contributory Pension Plan for Salaried Employees
of Wabush Mines, CMC, Managing Agent, Arnaud Railway Company and Wabush L ake Railway
Company and the Pension Plan for Bargaining Unit Employees of Wabush Mines, CMC, Managing
Agent, Arnaud Railway Company and Wabush Lake Railway Company, nunc pro tunc to the
Wabush Filing Date;

146 ORDERS the suspension of payment by the Wabush CCAA Parties of other post-retirement
benefits to former hourly and salaried employees of their Canadian subsidiaries hired before
January 1, 2013, including without limitation payments for life insurance, health care and a
supplemental retirement arrangement plan, nunc pro tunc to the Wabush Filing Date.

147 DISMISSES the Motion to Modify the Initial Order presented by the Syndicat des Métallos,
Section Locale 6254 and the Syndicat des Métallos, Section Locale 6285;

148 WITHOUT COSTS.

THE HONOURABLE STEPHEN W. HAMILTON J.S.C.

1 R.S.C. 1985, c. C-36, as amended.

2 Sections 7(1) and 8(2) of the Interim Financing Term Sheet
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3 Section 25(h), which does specify that the Wabush CCAA Parties shall be entitled to make
normal cost payments under defined benefit plans.

4 The Court heard the evidence of Clifford Smith, an officer of the Wabush CCAA Parties,
and Nigel Meakin, arepresentative of the Monitor.

5 SNL 1996, c. P-4.01, as amended.

6 R.S.C. 1985, c. 32 (2nd Supp.), as amended.

7 Royal Bank of Canada v. Sparrow Electric Corp., [1997] 1 S.C.R. 411, par. 28.
8 Ibid, par. 38.

9 R.S.C. 1985, c. C-44, as amended.

10 In Aveos Fleet Performance Inc./Aveos Performance aéronautique inc. (Arrangement
relatif a), 2013 QCCS 5762, par. 66, Justice Schrager (then of this Court) leaves open the
possibility that the liquidation of Aveos under the CCAA may have triggered Section 8(2)
PBSA.

11 Century Services Inc. v. Canada (Attorney General), 2010 SCC 60, [2010] 3 S.C.R. 379.
12 R.S.C. 1985, c. B-3, as amended.
13 Aveos, supra note 10, par. 74-75.

14 White Birch Paper Holding Company (Arrangement relatif a), 2012 QCCS 1679, par.
141-142.

15 Century Services, supra note 11, par. 44.
16 R.S.C. 1985, c. E-15, as amended.
17 Century Services, supra note 11, par. 46.

18 Sun Indalex Finance, LLC v. United Seelworkers, 2013 SCC 6, [2013] 1 S.C.R. 271, par.
81-82. See also Aveos, supra note 10, par. 77.

19 Sam Babe, "What About Federal Pension Claims? The Status of Pension Benefits
Sandards Act, 1985 and Pooled Registered Pension Plans Act Deemed Trust Claimsin
Insolvency” (2013), 28 N.C.D.Rev. 25, p. 30.

20 Indalex, supra note 18, par. 60. See a'so White Birch, supra note 14, par. 217; Timminco
Itée (Arrangement relatif &), 2014 QCCS 174, par. 85.
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21 Indalex, supra note 18, par. 59

22 Timminco Limited (Re), 2012 ONSC 948, par. 49. This passage was quoted with approval
in White Birch, supra note 14, par. 215.

23 Aveos, supra note 10, par. 88. See also White Birch Paper Holding Company
(Arrangement relatif a), 2010 QCCS 764, par. 94-100; AbitibiBowater inc. (Arrangement
relatif a), 2009 QCCS 2028, par. 27, 31-32; Papiers Gaspésia Inc., Re, 2004 CanL Il 40296
(QC CY9), par. 87-92; Collins & Aikman Automotive Canada Inc. (Re), 2007 CanL Il 45908
(ON SC), par. 90-92; Fraser PapersInc. (Re), 2009 CanL Il 39776 (ON SC), par. 20;
Timminco Limited (Re), 2012 ONSC 506, par. 61-63.

24 1BM Canada Limited v. Waterman, 2013 SCC 70, [2013] 3 S.C.R. 985, par. 4.

25 White Birch, supra note 23, par. 97; Fraser Papers, supra note 23, par. 20; Sproulev.
Nortel Networks Corporation, 2009 ONCA 833, par. 20-21. In Aveos, supra note 10, par.
86-88, Justice Schrager concluded that this characterization was not necessary for the court to
have jurisdiction to suspend the payments.

26 Indalex, supra note 18, par. 56.

27 See asimilar argument in Collins & Aikman, supra note 23, par. 91-92; Fraser Papers,
supra note 23, par. 21,

28 AbitibiBowater, supra note 23, par. 55. See also Ivaco Inc. (Re), 2006 CanL 11 34551
(Ont.C.A.), par. 17; Fraser Paper, supra note 23, par. 23.

29 Section 33 CCAA; Syndicat national de I'amiante d'Asbestos inc. c. Mine Jeffrey inc.,
[2003] R.J.Q. 420 (C.A.), par. 57-58.

30 Ibid, par. 58.
31 See also White Birch, supra note 23, par 40.

32 Indalex, supra note 18, par. 73.
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Case Name:
Bloom Lakeg.p.l. (Arrangement relatif a)

IN THE MATTER OF THE COMPANIES CREDITORS
ARRANGEMENT ACT, R.S.C. 1985, c.
C-36, ASAMENDED:
Between
MICHAEL KEEFER, TERENCE WATT, DAMIEN LEBEL AND NEIL JOHNSON, as
representatives of the salaried /
non-union employees and retir ees,
Applicants -- objecting parties, and
BLOOM LAKE GENERAL PARTNER LIMITED,
QUINTO MINING CORPORATION, 8568391
CANADA LIMITED, CLIFFSQUEBEC IRON MINING
ULC, WABUSH IRON CO. LIMITED,

WABUSH RESOURCESINC, Respondents -- petitioners, and
THE BLOOM LAKE IRON ORE MINE LIMITED PARTNERSHIP,
BLOOM LAKE RAILWAY COMPANY
LIMITED, WABUSH MINES, ARNAUD RAILWAY
COMPANY, WABUSH LAKE RAILWAY COMPANY
LIMITED, Impleaded Parties-- impleaded parties, and
FTI CONSULTING CANADA INC., Impleaded Party -- monitor, and
HER MAJESTY IN RIGHT OF NEWFOUNDLAND
AND LABRADOR, asrepresented by THE
SUPERINTENDENT OF PENSIONS, THE ATTORNEY
GENERAL OF CANADA, SYNDICAT DES
METALLOS, SECTION LOCALE 6254, SYNDICAT
DESMETALLOS, SECTION LOCALE 6285,
Impleaded Parties -- objecting parties
And between
SYNDICAT DESMETALLOS, SECTION LOCALE
6254, SYNDICAT DESMETALLOS, SECTION
LOCALE 6285, Applicants -- objecting parties, and
BLOOM LAKE GENERAL PARTNER LIMITED,
QUINTO MINING CORPORATION, 8568391
CANADA LIMITED, CLIFFSQUEBEC IRON MINING
ULC, WABUSH IRON CO. LIMITED,

WABUSH RESOURCESINC, Respondents -- petitioners, and



THE BLOOM LAKE IRON ORE MINE LIMITED PARTNERSHIP,
BLOOM LAKE RAILWAY COMPANY
LIMITED, WABUSH MINES, ARNAUD RAILWAY
COMPANY, WABUSH LAKE RAILWAY COMPANY
LIMITED, Impleaded Parties -- impleaded parties, and
FTI CONSULTING CANADA INC., Impleaded Party -- monitor, and
HER MAJESTY IN RIGHT OF NEWFOUNDLAND
AND LABRADOR, asrepresented by THE
SUPERINTENDENT OF PENSIONS, THE ATTORNEY
GENERAL OF CANADA, MICHAEL KEEFER,
TERENCE WATT, DAMIEN LEBEL AND NEIL
JOHNSON, asrepresentatives of the
salaried / non-union employees and retir ees,
Impleaded Parties -- objecting
parties, and
QUEBEC NORTHSHORE AND LABRADOR RAILWAY
COMPANY INC.,IRON ORE COMPANY OF
CANADA, Impleaded Party -- impleaded parties

[2015] Q.J. No. 7736
2015 QCCA 1351
2015EX P-2491
JE. 2015-1381
EYB 2015-255623

Nos.: 500-09-025441-155, 500-09-025469-156 (500-11-048114-157)

Quebec Court of Appeal
Registry of Montrea

TheHonourable NicholasKasirer J.A.

Heard: August 5, 2015.
Judgment: August 18, 2015.

(63 paras.)

Bankruptcy and insolvency law -- Companies Creditors Arrangement Act (CCAA) matters --
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Application of Act -- Debtor company -- Compromises and arrangements -- Claims -- Priority --
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Effect of related legidation -- In the matter of Bloom Lake's arrangement, representatives of
non-union and retired employees and the union sought leave of appeal from a judgment which
dismissed their contestations -- Given the findings of fact concerning the fragility of the Wabush
C.C.AA parties as observed by the judge, the positions of both petitioners were unconvincing -- It
was not enough to say, without more, that the amount was a small one in the grand scheme of
things, as did the non-union and retired employees, or that another interim lender could be found
without difficulty as the action proceeded -- Motions for |eave to appeal dismissed.

Bankruptcy and insolvency law -- Proceedings -- Appeals and judicial review -- Leave to appeal --
In the matter of Bloom Lake's arrangement, representatives of non-union and retired employees and
the union sought |eave of appeal from a judgment which dismissed their contestations -- Given the
findings of fact concerning the fragility of the Wabush C.C.A.A. parties as observed by the judge,
the positions of both petitioners were unconvincing -- The risk of default on the interim financing
and of bankruptcy to the Wabush C.C.A.A. parties was serious -- If |eave were granted, the
petitioners would likely obtain, at best, a Pyrrhic victory if they succeeded on appeal -- Motions for
leave to appeal dismissed.

In the matter of the Companies Creditors Arrangement surrounding Bloom Lake, g.p.l.,
representatives of non-union employees and retired employees and the Syndicat des Métallos,
sections locales 6254 and 6285 (Union) sought leave of appeal from ajudgment which dismissed
their contestations. In so doing, the Superior Court confirmed Bloom Lake's request to grant priority
to an interim lender charge over claims made by the petitioners based on deemed trustsin pension
legislation. The Court also suspended certain payments due under pension plans as well as for
post-retirement benefits. The Companies Creditors Arrangement Act (C.C.A.A.) judge gave
reasons for his decision to grant the Wabush parties' request to suspend their obligation to make
special and other post-employment benefits (OPEB) payments. He held that forcing them to make
specia payments would lead to a default under the interim financing arrangement and a likely
bankruptcy. He came to the same conclusion in respect of the OPEBSs. In so doing, he rejected the
argument that the suspension of the OPEBs amounted to aresiliation of the insurance contract under
which the benefits were provided, resiliation which would have required notice under s. 32
C.C.A.A. The C.C.A.A. judge regected all other grounds for contestation. He confirmed the priority
of the interim lending charge over the deemed trusts as set out in the initial order and ordered the
suspension of payment by the Wabush parties of monthly amortization payments, of the annual
lump sum catch-up payments, and of other post-retirement benefits.

HELD: Motions dismissed. Given the findings of fact concerning the fragility of the Wabush parties
as observed by the C.C.A.A. judge, the positions of both petitioners were unconvincing. Even the
"strategic" decision of the non-union and retired employees to contest the judgment on a narrower
basis did not satisfy this criterion. Both proposed appeals would unduly hinder the action. The
findings of fact, while not immune from review, were deserving of deference on appeal. It was not
enough to say, without more, that the amount was a small one in the grand scheme of things, as did
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the non-union and retired employees, or that another interim lender could be found without
difficulty asthe action proceeded. The C.C.A.A. judge decided specifically otherwise. A reviewable
error would have to be shown on this point to overcome the strong impression that came from
reading the judgment that granting leave and suspending provisional execution would hinder the
action. Therisk of default on the interim financing and of bankruptcy to the Wabush parties was
serious. Granting leave would, in this setting, risk hindering the action. If leave were granted, the
petitioners would likely obtain, at best, a Pyrrhic victory if they succeeded on appeal.

Statutes, Regulations and Rules Cited:
Code of Civil Procedure, art. 29, art. 511, art. 550

Companies Creditors Arrangement Act, R.S.C. (1985), c. C-36, s. 6(6), s. 11.2, s. 13, s. 14, s. 14(2),
S. 32, s. 36(7)

Pension Benefits Standards Act, 1985, s. 8(2)
Counsel:

Andrew J. Hatnay, Ari Nathan Kaplan, KOSKIE MINSKY LLP, Geeta Narang, NARANG &
ASSOCIES, Nicholas Scheib (absent), SCHEIB LEGAL, For Michael Keeper, Terence Waitt,
Damien Lebel and Neil Johnson.

Bernard Boucher, BLAKE CASSELS & GRAYDON S.R.L. (MONTREAL), For Bloom Lake
General Partner.

Steven Weisz, BLAKE CASSELS & GRAYDON S.R.L. (TORONTO), For Bloom Lake General
Partner.

Louis Dumont, DENTONS CANADA LLP, For Cliffs Quebec Iron Mining ULC.
Sylvain Rigaud, NORTON ROSE FULBRIGHT CANADA LLP, For FT1 Consulting Canada Inc.

Douglas Mitchell (absent), Leslie-Anne Wood (absent), IRVING MITCHELL KALICHMAN, For
Her Majesty in right of Newfoundland and Labrador, as represented by the Superintendent of
Pensions.

Pierre Lecavalier, DEPARTMENT OF JUSTICE -- CANADA, For the Attorney General of
Canada.

Jean-Francois Beaudry, PHILION, LEBLAND, BEAUDRY, AVOCATS, S.A., For the Syndicat
des Métallos, Section Locale 6254 and Section Locale 6285.

Gerald N. Apostolatos, LANGL OIS KRONSTROM DESJARDINS, For the Creditors Quebec
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North Shore and Labrador Railway Company Inc. and Iron Ore Company of Canada.

JUDGMENT

1 Sitting asjudge in chambers pursuant to sections 13 and 14 of the Companies' Creditors
Arrangement Act! ("CCAA") and articles 29, 511 and 550 C.C.P., | am seized of two motions for
leave to appeal from ajudgment of the Superior Court, District of Montreal (the Honourable
Stephen Hamilton), rendered on June 26, 2015. The Superior Court dismissed contestations made
on behalf of the petitioners, who are, respectively, representatives of non-union employees and
retired employees (petitionersin court file C.A.M. 500-09-025441-155 and hereinafter designated
the "Salaried Members") and the Syndicat des Métall os, sections locales 6254 and 6285 (in court
file C.A.M. 500-09-025469-156, hereinafter referred to together as the "Union™). In so doing, the
Superior Court confirmed the respondent's request to grant priority to an interim lender charge over
claims made by the petitioners based on deemed trusts in pension legislation. The Court also
suspended certain payments due under pension plans as well as for post-retirement benefits.

2 TheUnion filed an amended motion prior to the hearing. Both motions for leave also ask for
orders to suspend provisiona execution of the judgment notwithstanding appeal.

| Background
3 Thefacts are usefully and completely recounted in the judgment a quo.2

4 On May 20, 2015, the CCAA Judge Hamilton, J. granted a motion for the issuance of an initial
order to commence proceedings under the CCAA to respondents Wabush Iron Ore Co. Ltd.,
Wabush Resources Inc., Wabush Mines, Arnaud Railway Company and Wabush Railway Co. Ltd.
(the "Wabush CCAA Parties"). The CCAA proceedings as they concern the Wabush CCAA Parties
were joined to CCAA proceedings started some four months earlier involving the "Bloom Lake
CCAA Parties' .3

5 Prior to thefiling of the motion, Wabush Mines operated an iron ore mine located near the
Town of Wabush and Labrador City, in the province of Newfoundland and Labrador, with facilities
at Pointe-Noire, Quebec.

6 TheWabush CCAA Parties are currently involved in a court-ordered sales process, originally
commenced in the Bloom Lake CCAA proceedings, whereby they seek to sell assets with aview
either to concluding a plan of compromise with their creditors (including the petitioners) or
disposing of assets and distributing the proceeds to creditors (including the petitioners).

7 TheWabush CCAA Parties have two defined pension plans for their employees, one for
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salaried employees and the other for unionized employees paid an hourly wage. Because some
employees work in a provincially-regul ated setting in Newfoundland and Labrador and others work
in federally-regulated industries, the plans are subject to oversight by both the federal Office of
Superintendent of Financial Institutions and the Newfoundland and Labrador Superintendent of
Pensions.

8 Both plans are underfunded. The CCAA Judge set forth estimated amounts to be paid as
winding-up deficiencies, monthly amortization payments and lump-sum "catch-up™" amortization
payments. He noted as well that the Wabush CCAA Parties provide other post-employment benefits
("OPEB"), including health care and life insurance, to certain retired employees. Accumulated
benefits obligations for the OPEBS, as well as monthly premiums required to fund those benefits,
are to be paid by the Wabush CCAA Parties. In addition, amounts are due pursuant to a
supplemental retirement arrangement plan for certain salaried employees (see paras [4] to [13] of
the judgment).

9 TheWabush CCAA Parties arranged for interim financing (a debtor-in-possession or "DIP"
loan) from Cliffs Mining Company, arelated company. The CCAA Judge was of the view that the
Wabush CCAA Parties cash-flow was compromised and that the interim financing was necessary
to continue operations during restructuring. The Wabush initial order approved an interim financing
term sheet pursuant to which the interim lender would provide US$10M of interim financing, on
conditions, for the Wabush CCAA Parties short-term liquidity needs during the CCAA proceedings.
These conditions included, as the CCAA Judge recorded in paragraph [16] of hisreasons, a
requirement that the interim lender have a charge in the principal amount of CDN $15M, with
priority over all charges, against Wabush CCAA Parties property, subject to some exceptions.
Thereis afurther condition that Wabush CCAA Parties may not make any special paymentsin
relation to the pension plans or any payments in respect of the OPEBs. The initial order granted the
interim lender charge of $15M but did not give priority to that charge over existing secured
creditorsin order to allow the parties to make representations at a comeback hearing.

10 At that comeback hearing, the Wabush CCAA Parties sought, inter alia, priority for the
interim lender charge ahead of deemed trusts created by pension legislation and a suspension of
obligations to pay amortization paymentsin relation to the pension plans and payments for OPEBs.
The Salaried Members and the Union contested these matters. The CCAA Judge issued an order on
June 9, 2015 granting priority to the interim lender charge, subject to the rights of, inter alia, the
Salaried Members, the Union and the federal and provincia pension authorities to be determined at
alater hearing.

11 That hearing on June 22, 2015 gave rise to the judgment a quo in which the CCAA Judge
granted the Wabush CCAA Parties comeback motion and dismissed the contestations brought by
the Salaried Members and the Union.

Il Thejudgment of the Superior Court
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12 The CCAA Judge made numerous findings and rendered different orders, not all of which
concern the motions before me. | will limit my comments to those aspects of the judgment relevant
here.

13  After setting forth the context and the arguments of the parties, the CCAA Judge considered
the conflict between the super-priority of the interim lender charge and the deemed trusts created by
federal and provincial legislation. (His findings in respect of the provincial rules do not concern us
directly at this stage).

14  Asto the impact of CCAA proceedings on the deemed trust created by subsection 8(2) of the
Pension Benefits Sandards Act, 1985,4 the judge wrote "there is no genera rule that deemed trusts
in favour of anyone other than the Crown are ineffective in insolvency” (para. [72]). He then
considered the effect of subsection 8(2) PBSA on the provisions of the CCAA that deal with
pension obligations, including subsections 6(6) and 36(7) CCAA that were added to the Act in
2009. Based on hisinterpretation of the general rule in subsection 8(2) PBSA and the particular
rulesin the CCAA, the judge concluded, as an exercise of statutory interpretation, that "Parliament's
intent is that federal pension claims are protected in [...] restructurings only to the limited extent set
out inthe[...] CCAA, notwithstanding the potentially broader language in the PBSA" (para. [78]).
In the alternative, he wrote, "the Court could conclude that a liquidation under the CCAA does not
fall within the term "liquidation” in Subsection 8(2) PBSA such that there has been no triggering
event" (para. [79]). Either way, he observed, the deemed trust in subsection 8(2) PBSA did not
prevent him from granting a priority to the interim lending charge if the conditions of section 11.2
CCAA were met.

15 After considering the relevant factors under the CCAA to the facts of the case, the CCAA
Judge decided that the proposed sale was in the interests of the Wabush CCAA Parties and their
stakeholders asit should lead to a greater recovery. The sale required new financing and, without
that financing, it islikely that the Wabush CCAA Parties would go bankrupt. The judge also
expressed his view that the terms and conditions of the interim financing were reasonable, and that
the security is limited to the amount of the new financing. He then wrote that "[t]hisis sufficient for
the Court to conclude that the Interim Financing should be approved and the interim lender charge
should be granted with priority over the deemed trust under the PBSA, if it is effective in the CCAA
context” (para. [95]). He also found that the terms of the interim lending sheet, including the
requirement that the interim lender be granted super priority, were not unusual and that he was not
satisfied that the Superior Court had jurisdiction to order the lender to advance the funds on other
terms (para. [100]).

16 The CCAA Judge then gave reasons for his decision to grant the Wabush CCAA Parties
request that their obligation to make special and OPEB payments be suspended. He held that
forcing the Wabush CCAA Parties to make special payments would lead to a default under the
interim financing arrangement and a likely bankruptcy (para. [112]). He came to the same
conclusion in respect of the OPEBSs (para. [122]). In so doing, he rejected the argument that the
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suspension of the OPEBs amounted to aresiliation of the insurance contract under which the
benefits are provided, resiliation which would have required notice under section 32 CCAA (paras
[127] to [131)).

17 The CCAA Judge rejected all other grounds for contestation. He confirmed the priority of the
interim lending charge over the deemed trusts as set out in the initial order; he ordered the
suspension of payment by the Wabush CCAA Parties of monthly amortization payments, of the
annual lump sum catch-up payments, and of other post-retirement benefits.

Il Themotionsfor leave
18 Thetwo motions raise some similar issues but are different in scope.

19 The Salaried Members ask for leave to appeal in respect of conclusions relating to two aspects
of the judgment.

20 Firdt, the Salaried Members seek to reverse the CCAA Judge's approval of what they
characterize as the termination of OPEBs and of payment of supplementa pension benefitsimposed
by the Wabush CCAA Parties without proper notice as required by section 32 CCAA. In this
regard, the Salaried Members object to the following paragraph in the judgment a quo:

[146] ORDERS the suspension of payment by the Wabush CCAA Parties of
other post-retirement benefits to former hourly and salaried employees of their
Canadian subsidiaries hired before January 1, 2013, including without limitation
payments for life insurance, health care and a supplemental retirement
arrangement plan, nunc pro tunc to the Wabush Filing Date.

21 Inargument, the Salaried Members also contended that the CCAA Judge's finding that the
Wabush CCAA Parties did not have the funds to meet the $182,000 monthly payments for the
premiums to fund the OPEBSs and the supplemental pension benefits was mistaken.

22  Second, the Salaried Members seek to reverse that portion of the CCAA Judge's reasons
bearing on the ineffectiveness of the federal statutory deemed trust in CCAA proceedings. They say
that to hold the deemed trust priority under the PBSA to be "of no force and effect in CCAA
Proceedings on awholesale basis' iswrong in law. Specifically they state that the deemed trust
priority should continue to apply for the benefit of Salaried Members over the assets of the
company in future priority distributions (after the DIP and CCAA-ordered priorities). For this
second argument, the Salaried Members target the following paragraphs of the CCAA Judge's
reasons as they pertain to the effectiveness of the PBSA deemed trust in CCAA proceedings:

[78] For all of these reasons, the Court concludes that Parliament's intent is that
federal pension claims are protected in insolvency and restructurings only to the
limited extent set out in the BIA and the CCAA, notwithstanding the potentially
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broader language in the PBSA.

[79] In the alternative, the Court could conclude that a liquidation under the
CCAA does not fall within the term "liquidation™ in Section 8(2) PBSA such that
there has been no triggering event.

23 It may be noted that the Salaried Members had initially contemplated objecting to the
non-payment of other amounts owing by the Wabush CCAA Parties in respect of the pension plans.
But given limits to the Wabush CCAA Parties cash-flow and the significant amounts of these
payments, the Salaried Members chose not to pursue the objections in these proceedings.

24 Asnoted, the Salaried Members also ask to suspend provisional execution notwithstanding
appeal of thisorder.

25 TheUnion's proposed appeal is somewhat broader.

26 Inrespect of the portion of the judgment regarding the deemed trust provided in the PBSA, the
Union is of the view, like the Salaried Members, that the CCAA Judge erred in holding that the
subsection 8(2) PBSA deemed trust isineffectivein CCAA proceedings. Moreover, the Union
disagrees with the CCAA Judge that the pension amortization payments constitute ordinary,
unsecured claims under the CCAA rather than trust claims (paras [103] to [118] of the judgment).
The Union also says the CCAA Judge was mistaken in deciding that the financing conditionsin
respect of the interim financial loan were reasonable insofar as those conditions precluded the
payment of OPEBSs (paras [119] to [133]). The judge should have set aside the unreasonable
conditions in the interim lending sheet. Had he done so, the judge would have found that the
Wabush CCAA Parties had the necessary funds to make the payments owed under the plans.

27 The Union aso seeks a stay of provisiona execution of the judgment.

28 It bears mentioning that the Union's motion wasfiled late. In keeping with section 14(2)
CCAA, the Union obtained permission from the CCAA Judge to bring the late appeal, subject to the
determination by ajudge in chambers of this Court as to whether the appeal is a serious one.> None
of the parties objected to this way of proceeding and | find the Union's amended motion to be
correctly before me.

IV Criteriafor granting leave

29 Thetest for leave under the CCAA iswell known. Writing for the Court of Appeal for
Saskatchewan in Re Somp Pork Farm Ltd.,® Jackson, J.A. wrote:

[15] In aseries of cases emanating first from British Columbia and then from
Quebec, Alberta and Ontario, there has devel oped a consensus among the Courts
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of Appeal that |eave to appeal an order or decision made under the CCAA should
be granted only where there are serious and arguable grounds that are of real
significance and interest to the parties and to the practice in general. Thetestis
often expressed as afour-part one:

1.  whether theissue on appeal is of significance to the practice;

2. whether the issue raised is of significance to the action itself;

3. whether the appeal is prima facie meritorious or, on the other hand,
whether it isfrivolous; and,

4.  whether the appeal will unduly hinder the progress of the action.

30 Judges sitting in chambers of this Court have consistently applied this four-part test to
measure the seriousness of a proposed appeal. As my colleague Hilton, J.A. observed in Satoil
Canada Ltd. (Arrangement relative a), 2012 QCCA 665,” the above-mentioned four criteria are
understood to be cumulative, with the result that if a petitioner fails to establish any one of them, the
motion for leave will be dismissed. Hilton, J.A. aluded to the oft-repeated injunction that a
petitioner seeking leave to appeal faces a heavy burden given the role of a CCAA judge, the
discretionary character of the decisions he or she must make and the nature of the proceedings. He
recalled the longstanding cautionary note that motions for leave should only be granted

"sparingly".s

31 The grounds upon which a stay of provisional execution notwithstanding appeal may be
granted by ajudge in chambers are also well known.® Applying the principles developed pursuant to
article 550 C.C.P. to this case, | note that the petitioners must show that the judgment suffers from a
plain weakness; that failing to grant the stay would result in serious harm (sometimes characterized
asirreparable harm) to them; and that the balance of inconvenience favours granting a stay.

IV Analysis

32 Degspite the importance of certain of the questions raised in the motions for leave to the
practice and to this action, and notwithstanding the prima facie meritorious character of some
arguments made by the petitioners, | am of the respectful view that both the Salaried Members and
the Union have failed to meet the test for leave. In particular, they have not convinced me that an
appeal would not unduly hinder the progress of the action.

33 | shall make brief comments on each of the four criteriain turn.
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V.1 Importance of the questionsto the practice

34  Some questions raised in both motions, to varying degrees, have importance to the practice as
that notion is understood in connection with applications for leave brought under sections 13 and 14
CCAA.

35 Theissue of the effectiveness of the PBSA deemed trust in CCAA proceedings raised in both
motions meets thisfirst criterion. Thisissue is not, as the respondent argued, a settled matter. In
pointing to the CCAA Judge's comment in paragraph [61] to the effect that "[t hese are not new
issues’, respondent has, it seems to me, quoted the judge out of context. It is of course true, as the
CCAA Judge observed, that courts, including the Supreme Court, have been called upon to consider
the effect of statutory deemed trustsin insolvency on numerous occasions. But asthe CCAA
Judge's own reasons make plain, the interpretation of the deemed trust protection in subsection 8(2)
PBSA inlight of amendments made to the CCAA in 2009, in particular subsections 6(6) and 36(7),
involve a different exercise of statutory interpretation. In undertaking that work, the judge did have
the benefit of principles set out in Century Services' relating to the conflict between the deemed
trust for the GST and the CCRA, in Sparrow Electric!! dealing with a deemed trust in favour of the
Crown in respect of payroll deductions for taxation, as well as Indalex!? in which a conflict between
provincial deemed trust and federal insolvency law wasin part at issue. But these settings were
different from that of the case at bar. Others have observed that difficulties arising out of the
interaction between deemed trust rules for pensions and the CCAA persist, notwithstanding the
jurisprudence of the Supreme Court on point.12 Moreover, the narrow issue would be new to this
Court and the practice would have a precise consideration of the interaction between the federal
deemed trust in subsection 8(2) and the CCAA by an appellate court.

36 Thisisnot to say that the CCAA Judge was the first to consider the problem. He had the
benefit of Aveos!, decided by Schrager, J., as he then was, as well as a scholarly paper on the topic
which he cited with approval in paragraph [77]. And while the CCAA Judge and Schrager, J. agree
on central aspects of that interpretation exercise, they are not at ones on all points, including the
importance of a Crown exception in this context (as the CCAA Judge himself noted at para. [72]).
While | recognize the care with which the CCAA Judge examined the question of statutory
interpretation, as well as the aternative argument as to whether "any liquidation™ within the
meaning of subs. 8(2) PBSA includes CCAA proceedings -- a point not given full analysisin Aveos
-- the matter of the effectiveness of the federal deemed trust in CCAA proceedings is not settled law
and remains important to CCAA practice.

37 Istheissueraised by the Salaried Members of the proper scope of section 32 CCAA, and the
prior notice rule, also of sufficient importance to the practice?

38 Asl will note below, | am of the respectful view that the merits of this argument are less
strong. Nonetheless, the matter of the proper scope of section 32 in light of the kind of insurance
contract that provided benefits here, and in particular of competing notions of suspension and
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termination of OPEBS, is one of importance to the practice.

39 What about the Union's argument that the judge erred in holding that the terms of the interim
financing were reasonable?

40 Thisdecision was one that called upon the CCAA Judge to make a determination of fact and
exercise discretion afforded him under the Act, matters generally viewed as less consequential to
the practice. Moreover, it would seem to me that the ability of alender to determine the basis of risk
he or sheiswilling to tolerate in arestructuring is not a matter widely disputed. | have not been
convinced that this point, viewed on its own, is important to the practice.

V.2 Importance of the questionsto the present action

41 Thedecision not to apply the PBSA deemed trust in CCAA proceedings has meaningful
negative consequences for both the Salaried Members and the Union. The importance to the action
in this regard seems beyond serious dispute.

42 | agree with the petitioners that the question relating to the suspension or termination of the
OPEBs s also significant to the action. The CCAA Judge recognized at para. [126] and again at
para. [133] of hisreasons that if the Wabush CCAA Partiesfail to pay the premiums on the
insurance policy, the policy will be cancelled thereby causing hardship to the Petitioners. | agree too
with the position of counsel to the Union who argued that aspects of the pension claims may
usefully be compared to aimentary claims, and that the hardship in suspending them gives the
guestion sufficient importance to the action.

IVV.3 The proposed appeals are prima facie meritorious and not frivolous

43 The arguments brought in service of the petitioners view that the deemed trust under the
PBSA remains effective in CCAA proceedings are not frivolous. While the exercise of statutory
interpretation undertaken by the CCAA Judge -- which, it should be noted, is not a discretionary
exercisein and of itself -- shows no prima facie weakness, that is not to say that it precludes an
arguable case for the other side.’> There are, in my view, grounds for framing a statutory
interpretation argument for the petitioners position that have prima facie merit when one considers,
for example, that the CCAA amendments are the product of a complicated evolution; that the
CCAA and the PBSA have different policy objectives which may shape interpretation; that the
relevance of principles developed by the Supreme Court in other settings to the deemed trusts
problem faced in this case is the matter of fair debate; that comparisons might be made with deemed
trust regimes from the provinces or other statutes, and more. All of these factors suggest to me that,
notwithstanding the strength of the judgment a quo, there are prima facie meritorious lines of
argument that might be pressed on appeal. The parties debated vigorously the scope of "any
liquidation" in subs. 8(2) PBSA before me, for example, as they did the proper scope of
amendments to the CCAA and the policy they reflect. On the question of the effectiveness of the
PBSA deemed trust as raised by the Salaried Members and in the first three grounds of appeal in the
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Union's amended motion, | am of the view that this criterion is satisfied.

44  Theissue of the proper scope of section 32 CCAA, and the prior notice rule, strikes me, from
my disadvantaged position, to be less compelling, but | would not say it iswholly lacking in merit.

45 Counsel for the monitor argued, in support of the respondents’ position that leave should be
refused, that this ground of appea was frivolous. He contended that the CCAA Judge rightly held
that section 32 plainly did not apply to the resiliation of the Wabush CCA Parties insurance
contract. Like the respondents, the monitor said the CCAA Judge rightly relied on Mine Jeffrey6
decided by this Court in 2003, and that his analysis of the "tri-partite relationship” between the
employer, the insurer and the beneficiary in paragraphs [129] et seq. is free from error.

46 The question asto the applicability of section 32 hereis not frivolous, even if Mine Jeffrey
presents a formidabl e obstacle to a successful appeal. While not equal in strength, arguments raised
by counsel for the Salaried Members as to type of contract to which the rule appliesand, in
particular, to the distinction between the termination of a contract and the suspension of a contract,
are not without some merit. While | recognize that the test of the relative merit of the arguments
proposed can be construed in some circumstances as requiring more than "alimited prospect of
success'!” given the nature of CCAA proceedings, | would not dismiss the motions on this narrow
issue on this basis alone.

47  The Union says the interim lender's conditions should be set aside as unreasonable. | am not
convinced that this argument is prima facie meritorious.

48 Counsel for the Union argues strongly that the interim lender should not be allowed to dictate
termsto the CCAA Judge or to the stakeholders as a whole by imposing conditions on financing
that have the effect of exploiting the vulnerability of the employees and former employees. He says
that if the interim lender's conditions were struck as unreasonable, the Wabush CCAA Parties
would have access to those funds and that there would be no need to suspend the various payments
due to the petitioners.

49  With respect, this argument strikes me as flawed in two respects. First, it requires an
overturning of the CCAA Judge's view -- with all the advantages of perspective he hasin so
deciding -- that as a matter of fact the conditions of the interim financing are reasonable. Secondly,
the Union has left unanswered the questions raised by the judge concerning the "harsh commercia
realities of interim financing" at paragraph [115]. Why indeed should the interim lender advance
funds be used to pay someone else's debt, particularly one that is pre-filing and unsecured? Why
should a condition of the financing be ignored, effectively forcing the lender to advance funds on
disadvantageous termsto which it did not agree? It is not a matter of the CCAA Judge being callous
or insensitive to hardship faced by vulnerable parties. In my view, the comment of Deschamps, J.
for the majority in Indalex, as adapted to the setting of federal deemed trusts, is apposite here: "The
harsh redlity isthat lending is governed by the commercial imperatives of the lenders, not by the
interests of the plan members or the policy considerations that lead provincial governments to
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legislate in favour of pension fund beneficiaries'.18
V.4 The appeal will not hinder the progress of the action

50 The petitioners argue that the Wabush CCAA Parties are undergoing a court-supervised sales
process in accordance with timelines and procedures that are supervised by the CCAA Judge with
the oversight of the monitor. In the circumstances, they say, the proposed appeal, especialy if it
were placed on an accelerated roll, would not hinder the progress of the action. They contend, to
differing degrees, that the CCAA Judge erred in his measure of the financial vulnerability of the
Wabush CCAA Parties. Mindful no doubt of the difficulty that this aspect of the analysis presents to
their leave application, the Salaried Members "part company” (to use the expression of counsel)
with the Union in framing their appeal more narrowly, in particular in respect of the recognition that
the DIP loan enjoys awider priority than does the Union, and in limiting their claim in respect of
the payments that should escape suspension.

51 Giventhefindings of fact concerning the fragility of the Wabush CCAA Parties as observed
by the CCAA Judge, | find the positions of both petitioners on this point unconvincing. Even the
"strategic" decision of the Salaried Members to contest the judgment on a narrower basis does not
satisfy this criterion. In my view, both proposed appeals would unduly hinder the action.

52 My conclusion is based largely on the findings of fact arrived at by the CCAA Judge
regarding the vulnerability of the Wabush CCAA Parties at this stage of the restructuring.

53 Incanvassing the circumstances in which the interim financing was put in place, the CCAA
Judge observed that the cash-flow position of the Wabush CCAA Parties was compromised with the
result that they needed the interim financing to continue even their limited operations during the
CCAA process (para. [16]). The CCAA Judge made the following specific findings, which |
consider to be findings of fact: (1) that the sale and investor solicitation process in progress arein
the interests of the Wabush CCAA Parties and their stakeholders because they will likely lead to a
greater recovery; (2) that without new financing, the Wabush CCAA Parties could not complete the
sale; (3) that without new financing allowing them to complete the sale, it islikely that the Wabush
CCAA Partieswill go bankrupt; (4) that the Wabush CCAA Parties and the monitor have not
identified any other source of new financing; and (5) that the terms of the interim financing are
reasonable (para. [94]).

54  When discussing the suspension of special payments, the CCAA Judge observed, at para.
[112]:

[112] The Wabush CCAA Parties do not have the funds available to make these
payments. The cash flow statements filed with the Court show that the Wabush
CCAA Parties need the funds from the Interim Financing to meet their current
obligations other than the special payments. The Interim Lender Term Sheet
expressly requires the Wabush CCAA Parties not to make any special payments.
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As aresult, forcing the Wabush CCAA Parties to make the special payments
would lead to a default under the Interim Financing and a likely bankruptcy.

[Footnote omitted.]

55 Inrespect of the suspension of the OPEBSs -- including what the Salaried Members
characterize as the modest premiums of $182,000 per month and the supplemental retirement
arrangement plan amount -- the CCAA Judge recalled at para. [122] that "[t]he Wabush CCAA
Parties do not have any funding valuable to continue to pay any of the foregoing OPEBS, as the
Interim Financing Sheet prohibits such payments'. In para. [125], the CCAA Judge explained that it
was not enough to say, as did the Salaried Members, that $182,000 and the supplemental amount
could be found elsewhere if the interim lending sheet prevents them from making the payments:
"Given the cash flow statement filed with the Court and the language of the Interim Lender Sheet,
the Court accepts that the Wabush CCAA Parties do not have the funds'.

56 Thesefindings of fact, while not immune from review, are deserving of deference on appeal.

It is not enough to say, without more, that the amount is a small one in the grand scheme of things,

as do the Salaried Members, or that another interim lender could be found without difficulty asthe
action proceeds. The CCAA Judge decided specifically otherwise. A reviewable error would have

to be shown on this point to overcome the strong impression that comes from reading the judgment
that granting leave and suspending provisional execution would hinder the action.

57 Inlike circumstances, leave has been denied. Recently in Bock inc. (arrangement relative a),1°
my colleague Bich, J.A. declined to grant leave, notwithstanding the presence of a question she
characterized as "interesting” for the purposes of an eventua appeal and one in respect of which,
like ours, there was a paucity of appellate court consideration. "Granting leave to appea”, she wrote
at para. [12] of her reasons, "would most likely jeopardize the course of the action and cause
irreparable harm to the debtor company and, consequently, all other stakeholders (creditors,
employees, etc.)". Similarly, in Re: Consumer Packaging Inc.,2 a bench of the Court of Appeal for
Ontario declined to grant leave in circumstances where conditions set by the interim lender meant
that the time and financial constraints that would have come with an appeal were prohibitive:
"Leave to appeal should not be granted", wrote the Court at para. [5], "where, asin the present case,
granting leave would be prejudicial to restructuring the business for the benefit of stakeholdersasa
whole[...]".&

58 All told, the risk of default on the interim financing and of bankruptcy to the Wabush CCAA
Partiesis serious. Granting leave would, in this setting, risk hindering the action. If leave were
granted, the petitioners would likely obtain, at best, a Pyrrhic victory if they succeeded on appeal.

* k%

59  Given my conclusion that leave should be denied, the motions seeking a stay of the judgment
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pursuant to article 550 C.C.P. are without further object and should be dismissed aswell. In any
event, the conditions necessary for a stay were not present. While the petitioners have, to be sure,
shown that they have an arguable case, they have not pointed to something | would characterize asa
weakness in the judgment a quo. They did satisfy the burden of showing that the failure to grant a
stay would cause them harm. However, the balance of inconvenience -- considering the impact that
lifting the stay would have on the Wabush CCAA Parties -- would not have favoured granting a

stay.

60

61

62

63

Counsel should be commended for their helpful presentation of the matter in dispute.
FOR THE AFOREMENTIONED REASONS: the undersigned:
DISMISSES the Salaried Members motion for leave to appeal and for a stay, with costs;

DISM I SSES the Union's amended motion for leave to appeal and for a stay, with costs.

THE HONOURABLE NICHOLAS KASIRER JA.

1 R.S.C. 1985, c. C-36.
2 2015 QCCS 3064.

3 The pre-existing CCAA proceedings were commenced on January 27, 2015, by an initial
order issued by Castonguay, J. of the Superior Court, in respect of Bloom Lake Generd
Partner Ltd., Quinto Mining Corp., 8568391 Canada L td., Cliffs Quebec Iron Mining ULC,
The Bloom Lake Iron Ore Partnership and Bloom Lake Railway Co. Ltd. (the "Bloom Lake
CCAA Parties").

4 R.S.C. 1985, c. 32 (2nd Supp.).

52015 QCCS 3584, paras [32] to [34] (per Hamilton, J.).
6 [2008] S.J. No. 349, 2008 SKCA 73 (footnotes omitted).
7 2013 QCCA 851, para. [4] (in chambers).

8 Ibid., para. [4].

9 Recently summarized by the Court in Imperial Tobacco Canada Ltd. v. Conseil québécois
sur le tabac et la santé, 2015 QCCA 1224, para. [14].
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10 Century Services Inc. v. Canada (Attorney General), [2010] 3 S.C.R. 379.
11 Royal Bank of Canada v. Sparow Electric Corp., [1997] 1 S.C.R. 411.
12 Sun Indalex Finance, LLC v. United Seelworkers, [2013] 1 S.C.R. 271, 272.

13 Scholars have alluded to the different permutations of the deemed trust problem in CCAA
matters as important to the practice: see, e.g., Janis P. Sarra, Rescue! The Companies
Creditors Arrangement Act, 2nd ed. (Toronto: Carswell, 2013) at 370 et seq. and a useful
comment by Jassmine Girgis entitled "Indalex: Priority of Provincial Deemed Trustsin
CCAA Restructuring” posted by the University of Calgary Faculty of Law on the website
http://ablawg.ca in which the author comments on the on-going importance of the issue after
Indalex.

14 Aveos Fleet Performance Inc. (arrangement relatif a), 2013 QCCS 5762.

15 The gradation between "prima facie meritorious" and "frivolous" is not always clear, and
the better view may well be that "meritorious’ and "frivolous' do not constitute a summa
division for proposed appeals. see Statoil, supra, note 7, para. [11]. It is certainly true that the
petitioners may have an arguable case -- one with prima facie merit -- but that the judgment a
guo may still be said to suffer from no apparent weakness: see the helpful comments, albeit in
another context, in Droit de la famille -- 081957, 2008 QCCA 1541, para. [4] (Morissette,
J.A., in chambers).

16 Syndicat national de I'amiante d'Asbestos inc. ¢. Mine Jeffrey Inc., [2003] R.J.Q. 420
(C.A).

17 Doman Industries Ltd. v. Communications, Energy and Paperworkers Union, Local 514,
2004 BCCA 253, para. [15] (per Prowse, JA., in chambers).

18 Indalex, supra note 12, para. [59].
19 2013 QCCA 851 (in chambers).
20 2001 CanLl1 6708 (Ont. C.A.).

21 Asafinal observation on this point, it may be recalled that, prudently, the CCAA Judge
offered a further observation that gives weight, | think, to the conclusion that granting leave
would be inopportune here. He suggested that even if the PBSA deemed trusts were effective
in CCAA proceedings, he would have exercised his discretion under the CCAA to grant
priority to the interim lender: see para. [95].
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Case Name:
Arrangement relatif a Bloom Lake

IN THE MATTER OF THE PLAN OF COMPROMISE OR ARRANGEMENT OF:
BLOOM LAKE GENERAL PARTNER LIMITED,
QUINTO MINING CORPORATION, 8568391
CANADA LIMITED, CLIFFSQUEBEC IRON MINING
ULC, WABUSH IRON CO. LIMITED,
WABUSH RESOURCESINC., Petitioners, and
THE BLOOM LAKE IRON ORE MINE, LIMITED
PARTNERSHIP, BLOOM LAKE RAILWAY
COMPANY LIMITED, WABUSH MINES, ARNAUD
RAILWAY COMPANY LIMITED, WABUSH LAKE
RAILWAY COMPANY LIMITED, Misesen cause, and
MICHAEL KEEPER, TERENCE WATT, DAMIEN
LEBEL AND NEIL JOHNSON, SYNDICAT DES
METALLOS, SECTIONSLOCALES6254 ET
6285, MORNEAU SHEPELL LTD,INITS
CAPACITY ASREPLACEMENT PENSION PLAN ADMINISTRATOR,
HER MAJESTY IN RIGHT OF
NEWFOUNLAND, AND LABRADOR, ASREPRESENTED
BY THE SUPERINTENDENT OF PENSIONS,

THE ATTORNEY GENERAL OF CANADA, ACTING
ON BEHALF OF THE OFFICE OF THE
SUPERINTENDENT OF FINANCIAL INSTITUTIONS,
REGIE DESRENTES DU QUEBEC, VILLE
DE SEPT-ILES, Misesen cause, and
FTI CONSULTING CANADA INC., Monitor

[2017] Q.J. No. 449
2017 QCCS 284
2017EXP-1248

31 C.C.P.B. (2d) 216

2017 CarswellQue 329
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275 A.CW.S. (3d) 251
45 C.B.R. (6th) 110
EYB 2017-275611

No.: 500-11-048114-157

Quebec Superior Court
District of Montréal

The Honour able Stephen W. Hamilton J.S.C.

Heard: December 20, 2016.
Judgment: January 30, 2017.

(92 paras.)

Private international law -- Conflict of jurisdictions -- Deter mination of competent authority --
Forum non conveniens -- Interest of justice -- Interest of the parties -- Law applicable to the dispute
-- Institution of proceedings outside Québec impossible -- Evidence and procedure -- Motion for
declinatory exception -- Burden of proof -- Because of the similarities between the N.L.P.B.A. and
the federal and other provincial pension laws, the judge interpreting the N.L.P.B.A. will likely refer
to decisions of the courts of other provinces interpreting their legislation or the federal P.B.SA. --
The Québec Court should be in as good a position as the NL Court in that exercise -- Although the
representatives of the salaried employees and retirees want the NL Court to interpret the
N.L.P.B.A., more than half of the persons that they represent live in Québec -- Motion to refer
issues to the Supreme Court of Newfoundland and Labrador dismissed.

In the matter of the plan of compromise or arrangement of Wabush Iron Co. Limited et al.
(Wabush) the Court must decide on whether it should request the aid of the Supreme Court of
Newfoundland and Labrador (NL Court) with respect to the scope and priority of the deemed trust
and the lien created by the Newfoundland and L abrador Pension Benefit Act (N.L.P.B.A.), and
whether the deemed trust and the lien extend to assets located outside of Newfoundland and
Labrador. Wabush Mines operated an iron ore mine and processing facility located in
Newfoundland and Labrador and a port facility and a pellet production facility in Québec. The
operations had been discontinued and the employees terminated or laid off prior to the filing of the
Companies Creditors Arrangement Act (C.C.A.A.) motion. The Wabush C.C.A.A. Parties had two
pension plans for their employees which include defined benefits. Wabush Mines was the
administrator of both plans. The mgjority of the employees covered by the plans reported for work
in Newfoundland and Labrador while some reported for work in Québec. According to the Monitor,
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the total amounts owing were approximately $28.7 million to the Salaried Plan and $34.4 million to
the Union Plan. The arguments put forward in support of the referral of the issuesto the NL Court is
that the courts in Newfoundland and Labrador possess far greater expertise in interpreting the
N.L.P.B.A. than does the courts in Québec, the province of Newfoundland and Labrador is closely
connected to the dispute, and there will be increased costs and delays if the Québec Court interprets
theN.L.P.B.A.

HELD: Motion dismissed. Because of the similarities between the N.L.P.B.A. and the federal and
other provincial pension laws, the judge interpreting the N.L.P.B.A. will likely refer to decisions of
the courts of other provinces interpreting their legislation or the federal Pension Benefits Standards
Act (P.B.S.A.). The Québec Court should be in as good a position asthe NL Court in that exercise.
Thereisaclose interplay between the N.L.P.B.A. and the C.C.A.A. In that sense, there may not
even be aneed to deal with the interpretation of the N.L.P.B.A. The Court will not refer issues of
Québec law or federal law to the NL Court, and if those issues are too closely interrelated to the
N.L.P.B.A. issues, or if in the interests of simplicity and expediency they should all be decided by
the same court, then the solution is not to refer any issues to the NL Court. The bulk of the assets on
which the deemed trust or the lien created by the N.L.P.B.A. may apply are the proceeds of the sale
of assetsin Québec. On balance, the legal considerations do not favour referring the issues to the
NL Court. Thisis not amatter of purely local concern in Newfoundland and Labrador. Although the
representatives of the salaried employees and retirees want the NL Court to interpret the
N.L.P.B.A., more than half of the persons that they represent live in Québec. The Court can take
judicial notice of the law of another province.

Statutes, Regulations and Rules Cited:

Bankruptcy and Insolvency Act, R.S.C. 1985, c. B-3, s. 187(7)
Civil Code of Quebec, art. 2809, arts. 3083-3133, art. 3135
Companies Creditors Arrangement Act, R.S.C. 1985, c. C-36, s. 17
Employment Pension Plans Act, S.A. 2012, c. E-8.1, s. 58, s. 60
Judicature Act, R.S.N.L. 1990, c. J4, s. 13

MinersLien Act, R.S.Y. 2002, c. 151

Pension Benefit Act, SN.L. 1996, c. P-40.1, s. 32

Pension Benefits Act, 1992, S.S. 1992, ¢ P-6.001, s. 43

Pension Benefits Act, C.C.SM., c. P32, s. 28

Pension Benefits Act, S.N.B. 1987, c P-5.1, s. 51
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Pension Benefits Act, SN.S. 2011, c. 41, s. 80

Pension Benefits Act, R.S.O. 1990, c. P.§, s. 57

Pension Benefits Standards Act, R.S.C. 1985 (2nd Supp.), c. 32, s. 8(1), s. 8(2)

Pension Benefits Standards Act, S.B.C. 2012, c. 30, s. 58

Supplemental Pension Plans Act, CQLR, cR-15.1, s. 49
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INTRODUCTION
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1 The debtors have filed proceedings under the Companies Creditors Arrangement Act
("CCAA").1 They owe substantial liabilities under two pension plans, including special payments,
catch-up specia payments and wind-up deficiencies. The Monitor has filed a motion for directions
with respect to the priority of the various components of the pension claims.

2 A preliminary issue has arisen as to whether the Court should request the aid of the Supreme
Court of Newfoundland and Labrador (the "NL Court") with respect to the scope and priority of the
deemed trust and other security created by the Newfoundland and Labrador Pension Benefit Act
("NLPBA"),2 which regulatesin part the pension plans.

CONTEXT

3  On May 19, 2015, the Petitioners Wabush Iron Co. Limited and Wabush Resources Inc. and the
Mises-en-cause Wabush Mines (ajoint venture of Wabush Iron and Wabush Resources), Arnaud
Railway Company and Wabush Lake Railway Company Limited (together the "Wabush CCAA
Parties") filed amotion for the issuance of aninitial order under the CCAA, which was granted the
following day by the Couirt.

4 Prior to thefiling of the motion, Wabush Mines operated (1) the iron ore mine and processing
facility located near the Town of Wabush and Labrador City, Newfoundland and Labrador, and (2)
the port facilities and a pellet production facility at Pointe-Noire, Québec. Arnaud Railway and
Wabush Lake Railway are both federally regulated railways that transported iron ore concentrate
from the Wabush mine to the Pointe-Noire port. The operations had been discontinued and the
employees terminated or laid off prior to the filing of the CCAA motion.

5 TheWabush CCAA Parties have two pension plans for their employees which include defined
benefits:

* A hybrid pension plan for salaried employees at the Wabush mine and the
Pointe-Noire port hired before January 1, 2013, known as the Contributory
Pension Plan for Salaried Employees of Wabush Mines, Cliffs Mining
Company, Managing Agent, Arnaud Railway Company and Wabush Lake
Railway Company (the "Salaried Plan"); and

* A pension plan for unionized hourly employees at the Wabush mine and
Pointe-Noire port, known as the Pension Plan for Bargaining Unit
Employees of Wabush Mines, Cliffs Mining Company, Managing Agent,
Arnaud Railway Company and Wabush Lake Railway Company (the
"Union Plan").

6 Wabush Mines was the administrator of both plans.
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7 Themagjority of the employees covered by the plans reported for work in Newfoundland and

L abrador while some reported for work in Québec. Moreover, some of the employees covered by
the Union Plan worked for Arnaud Railway, which is afederally regulated railway. The result is
that the Salaried Plan is governed by the NLPBA, while the Union Plan is governed by both the
NLPBA and the federal Pension Benefits Sandards Act ("PBSA").3 Further, the Union suggests that
the Québec Supplemental Pension Plans Act (" SPPA")* might be applicable to employees or
retirees who reported for work in Québec. Both plans are subject to regulatory oversight by the
provincia regulator in Newfoundland and Labrador, the Superintendent of Pensions (the "NL
Superintendent"), while the Union Plan is also subject to regulatory oversight by the federal pension
regulator, the Office of the Superintendent of Financial Institutions ("OSFI"). The Québec regulator,
Retraite Québec, might also have aroleto play.

8 OnJune 26, 2015, in the context of approving the interim financing of the debtors, the Court
ordered the suspension of payment by the Wabush CCAA Parties of the monthly amortization
payments and the annual lump sum "catch-up" payments coming due under the plans, and
confirmed the priority of the Interim Lender Charge over the deemed trusts with respect to the
pension liabilities. The Court also ordered the suspension of payment of other post-retirement
benefits, including life insurance, health care and a supplemental retirement arrangement plan.®

9 On December 16, 2015, the NL Superintendent terminated both plans effective immediately on
the basis that the plans failed to meet the solvency requirements under the regulations, the employer
has discontinued all of its business operations and it was highly unlikely that any potential buyer of
the assets would agree to assume the assets and liabilities of the plans.® On the same date, OSFI
terminated the Union Plan effective immediately for the same reasons.”

10 Both the NL Superintendent and OSFI reminded the Wabush CCAA Parties of the employer's
obligation upon termination of the plan to pay into the pension fund all amounts that would be
required to meet the solvency requirements and the amount necessary to fund the benefits under the
plan. They aso referred to the rules with respect to deemed trusts.®

11 On January 26, 2016, the salaried retirees received aletter from Wabush Mines notifying them
that the NL Superintendent had directed Wabush Mines to reduce the amount of monthly pension
benefits of the members by 25%.° Retirees under the Union Plan had their benefits reduced by 21%
on March 1, 2016.10

12 On March 30, 2016, the NL Superintendent and OSFI appointed Morneau Shepell Ltd as
administrator for the plans.1t

13 The Wabush CCAA Parties paid the monthly normal cost payments for both plans up to the
termination of the plans on December 16, 2015. As aresult, the monthly normal cost payments for
the Union Plan were fully paid as of December 16, 2015.12 The monthly normal cost payments for
the Salaried Plan had been overpaid in the amount of $169,961 as of December 16, 2015.13
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14 However, the Wabush CCAA Parties ceased making the specia paymentsin June 2015
pursuant to the order issued by the Court, with the result that unpaid special payments as of
December 16, 2015 total $2,185,752 for the Salaried Plan'4 and $3,146,696 for the Union Plan.1>

15 Further, the Wabush CCAA Parties did not make the lump sum "catch-up” special payments
that came due after June 2015. The amount payable is now calculated to be $3,525,125.16 These
amounts became known with certainty only when the actuaria report was completed and filed in
July 2015, but some of these amounts may relate to the pre-filing period.

16 Finally, the plans are underfunded. The Plan Administrator estimates the wind-up deficits as at
December 16, 2015 to be approximately $26.7 million for the Salaried Plan and approximately
$27.7 million for the Union Plan.

17 Asaresult, according to the Monitor, the total amounts owing are approximately $28.7
million to the Salaried Plan and $34.4 million to the Union Plan.

18 The Plan Administrator filed a proof of claim in respect of the Salaried Plan that includes a
secured claim in the amount of $24 million and a restructuring claim in the amount of $1,932,940,7
and a proof of claim with respect to the Union Plan that includes a secured claim in the amount of
$29 million and arestructuring claim in the amount of $6,059,238.18

19 Thedifferencesin the numbers are not important at this stage. It is sufficient to note that there
are very large claims and that the Plan Administrator claims the status of a secured creditor with
respect to a substantial part of its claims.

20 Itisalso important to note that the Wabush CCAA Parties held assets both in Newfoundland
and Labrador and in Québec. Many of the Québec assets have been sold and have generated
substantial proceeds currently held by the Monitor.

21 The Monitor is now working through the claims procedure. In that context, the Monitor
applies to the Court for an order declaring that:

a  normal costs and specia payments outstanding as at the date of the
Wabush Initial Order are subject to alimited deemed trust;

b)  normal costs and special payments payable after the date of the Wabush
Initial Order, including additional special payments and catch up payments
established on the basis of actuarial reportsissued after the Wabush Initial
Order, constitute unsecured claims;

¢) thewind-up deficiencies constitute unsecured claims; and
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d) any deemed trust created pursuant to the NLPBA may only charge
property in Newfoundland and L abrador.

22 Thoseissues are not yet before the Court. A preliminary issue has arisen as to whether the
Court should request the aid of the NL Court with respect to the scope and priority of the deemed
trust and the lien created by the NLPBA and whether the deemed trust and the lien extend to assets
located outside of Newfoundland and Labrador.

POSITION OF THE PARTIES

23 All parties agree that (1) the Court has jurisdiction to deal with all of the issues, and (2) the
Court has the discretion to request the aid of the NL Court.

24 Three parties suggest that the Court should exercise that discretion and request the aid of the
NL Court:

* The Plan Administrator;

* The representatives of the salaried employees and retirees; and

* The NL Superintendent.

25 The representatives of the salaried employees and retirees have proposed that the following
guestions should be resolved by the NL Court:

1.  The Supreme Court of Canada has confirmed in Indalex, [2013] 1 S.C.R.
271, that provincial laws apply in CCAA proceedings, subject only to the
doctrine of paramountcy. Assuming there is no issue of paramountcy, what
isthe scope of section 32 in the NPBA [NLPBA] deemed trustsin respect
of:

a)  unpad current service costs;

b)  unpaid special payments; and,

c)  unpadwind-up liability.
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2. The Sdaried Plan isregistered in Newfoundland and regulated by the
NPBA.

a) (i) Doesthe PBSA deemed trust also apply to those members of the
Salaried Plan who worked on the railway (i.e., afedera undertaking)?

(i) If yes, isthere a conflict with the NPBA and PBSA if so, how isthe
conflict resolved?

b) (i) Doesthe SPPA also apply to those members of the Salaried Plan who
reported for work in Québec?

(i) If yes, isthere a conflict with the NPBA and SPPA and if so, how isthe
conflict resolved?

(iii) Do the Quebec SPPA deemed trusts also apply to Québec Salaried Plan
members?

3. Isthe NPBA lien and charge in favour of the pension plan administrator in
section 32(4) of the NPBA avalid secured claim in favour of the plan
administrator? If yes, what amounts does this secured claim encompass?

26 Three other parties suggest that the Court should not transfer any issues to the NL Court and
should decide all of the issues:

* The Monitor;

* The Syndicat des métallos, sections locales 6254 et 6285; and

*  TheVille de Sept-les.

27 TheVille de Sept-Tles argues that the request to transfer should be dismissed because it is too
late.

28 Findly, two parties do not take a position on the request to transfer:
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* The Attorney--General of Canada, acting on behalf of OSFI; and

* Retraite Québec.
ANALYSIS
1. Thejurisdiction of the CCAA Court

29 Inprinciple, al issuesrelating to a debtor's insolvency are decided before a single court.19
Thisruleisbased on the "public interest in the expeditious, efficient and economical clean-up of the
aftermath of afinancial collapse."2° This public interest favours a"single control" of insolvency
proceedings by one court as opposed to their fragmentation among several courts.?t

30 The Supreme Court in Sam Lévy concluded as follows with respect to the relevant test:

76 In the present case, we are confronted with afederal statute that prima facie
establishes one command centre or "single control” (Stewart, 53 SC.R. 337,
supra, at p. 349) for al proceedings related to the bankruptcy (s. 183(1)). Single
control is not necessarily inconsistent with transferring particular disputes
elsewhere, but a creditor (or debtor) who wishes to fragment the proceedings,
and who cannot claim to be a"stranger to the bankruptcy™, has the burden of
demonstrating "sufficient cause” to send the trustee scurrying to multiple
jurisdictions. Parliament was of the view that a substantial connection sufficient
to ground bankruptcy proceedingsin aparticular district or division is provided
by proof of facts within the statutory definition of "locality of adebtor” in s. 2(1).
The trustee in that locality is mandated to "recuperate” the assets, and related
proceedings are to be controlled by the bankruptcy court of that jurisdiction. The
Act is concerned with the economy of winding up the bankrupt estate, even at the
price of inflicting additional cost on its creditors and debtors.??

(Emphasis added)

31 Although the Sam Lévy case was decided in the context of the Bankruptcy and Insolvency Act
("BIA"),% the same principles apply in the context of the other insolvency legislation, including the
CCAA .22 The CCAA court hasjurisdiction to deal with al of the issues that arise in the context of
the CCAA proceedings.?> The stay of proceedings under the CCAA gives effect to this principle by
preventing creditors from bringing proceedings outside the CCAA proceedings without the
authorization of the CCAA court.

32 Thereareclear efficiencies to having asingle court deal with all of theissuesin asingle
judgment.
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33 Thegenerd ruleistherefore that the Court should rule on all issues that arise in the context of
these insolvency proceedings.

2. Thediscretion to ask for the assistance of another court

34 There are however situations where another court can deal more efficiently with specific
issues. The CCAA Court hasjurisdiction to ask for the assistance of another court under Section 17
CCAA:

17 All courts that have jurisdiction under this Act and the officers of those courts
shall act in aid of and be auxiliary to each other in all matters provided for in this
Act, and an order of a court seeking aid with arequest to another court shall be
deemed sufficient to enable the latter court to exercise in regard to the matters
directed by the order such jurisdiction as either the court that made the request or
the court to which the request is made could exercise in regard to similar matters
within their respective jurisdictions.

35 Therepresentative of the salaried employees and retirees al so pleaded the notion of forum non
conveniens under the Civil Code:

3135. Even though a Québec authority has jurisdiction to hear adispute, it may,
exceptionally and on an application by a party, decline jurisdiction if it considers
that the authorities of another State are in a better position to decide the dispute.

36 The Supreme Court held in Sam Lévy?6 that Article 3135 C.C.Q. does not apply in bankruptcy
matters because of Section 187(7) BIA, which provides:

187 (7) The court, on satisfactory proof that the affairs of the bankrupt can be
more economically administered within another bankruptcy district or division,
or for other sufficient cause, may by order transfer any proceedings under this
Act that are pending before it to another bankruptcy district or division.

37 While Section 17 CCAA isnot as explicit, the Court is satisfied that it is not necessary or
appropriate to refer to Article 3135 C.C.Q. in the present context. The CCAA court is not being
asked to decline jurisdiction, but rather it is being asked to seek the assistance of another court.

38 The Court istherefore satisfied that, notwithstanding the general rule that it should rule on all
issues that arise in the context of these insolvency proceedings, it can seek the assistance of another
court. It isadiscretionary decision of this Court, based on factors such as cost, expense, risk of
contradictory judgments, expertise, etc.

3. Specific grounds

39 Thearguments put forward in support of the referral of the issues to the NL Court can be
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c)
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Legal considerations:

*

These are complex and important issues of provincial law;

The courts in Newfoundland and Labrador possess far greater
expertise in interpreting the NLPBA than does the courts in Québec,
although these specific questions have not yet been considered by
any court in Newfoundland and L abrador;

The interpretation of the NLPBA is aquestion of the intention of the
legislator in Newfoundland and Labrador, and the NL Court is better
situated to determine this intention;

Factual considerations:

It isaquestion of purely local concern and it may significantly
impact alarge number of residents of Newfoundland and L abrador;

The province of Newfoundland and Labrador is closely connected to
the dispute: amajority of the employees reported for work in the
province and the Wabush CCAA Parties maintained significant
business operations in the province;

If justice is to be done and be seen to be done it isimportant that
consequential decisions on provincial legislation be made by the
courts of that province;

The representatives of the salaried employees and retirees want the
NL Court to interpret the NLPBA;

Practical considerations;
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* The law of another provinceis treated as a question of fact in
Québec, with the result that the conclusion on a matter of foreign
law is not binding on subsequent courts and can only be overturned
in the presence of a palpable and overriding error;

* It might be difficult to prove the law of Newfoundland and L abrador
in a Québec court given the lack of jurisprudence on the specific
issues;

* There will be increased costsif the Québec Court interprets the
NLPBA because of the need to retain experts to provide legal
opinions;

* There is no reason to believe that fragmenting the proceedings will
result in additional delay;

* The judgment to be rendered will be a precedent and only adecision
of the courts of Newfoundland and Labrador would be an
authoritative precedent;

* Other persons or parties may wish to intervene on the issue of the
scope of the Section 32 NLPBA deemed trusts, which would be
more practical in the NL Court.

40 These arguments do not convince the Court that this is an appropriate case to refer the issues
to the NL Court.

a) Legal considerations

41 Thisisthe key argument put forward by the parties suggesting that the NLPBA issues be
referred to the NL Court: the issues relate to the NLPBA, and the NL Court is best qualified to
interpret the NLPBA.

42  The Court accepts as a starting point that the NLPBA appliesin the present matter: the
pension plans are regulated by the NL Superintendent in accordance with the NLPBA (athough
OSFI also regulates the Union Plan in accordance with the PBSA) and the plans expressly provide
that they are interpreted in accordance with the NLPBA.
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43 The Court also accepts the obvious proposition that the NL Court is more qualified to deal
with an issue of Newfoundland and Labrador law than the courts of Québec, particularly since
Newfoundland and Labrador is acommon law jurisdiction and Québec isacivil law jurisdiction.

44  However, that does not mean that the Court will automatically refer every issue governed by
the law of another jurisdiction to the courts of that other jurisdiction.

45 Firdt, there arerulesin the Civil Code with respect to how Québec courts deal with issues
governed by foreign law. Articles 3083 to 3133 C.C.Q. set out the rules to determine which law is
applicable to a dispute before the Québec courts, and Article 2809 C.C.Q. sets out how the foreign
law is proven before the Québec courts.

46  Further, pursuant to these rules, Québec courts regularly hear matters governed by foreign
law. The Court of Appeal recently held that the fact that a dispute is governed by foreign law does
not have much weight in aforum non conveniens analysis:

[98] Si on revoie les considérations du Juge, portant sur dix points, pour conclure
gue le for géorgien est préférable, deux aspects principaux en ressortent, soit les
colts et laloi applicable.

[99] Quant a cette derniere considération, elle n'est pas d'un grand poids, a mon
avis. Parce que le débat porte sur les faits plutot que sur le droit. Parce que la
common law est tout de méme familiere aux tribunaux québécois. Parce que faire
lapreuve de laloi d'un Etat américain n'est pas un grand défi, c'est méme chose
courante.

[100] Et surtout, parce que le critere de laloi applicable ne constitue pas en soi
un facteur important. Dans tout litige international, les conflits de lois sont
I'ordinaire et non |'exception.?’

47  In other words, the mere fact that a dispute is governed by foreign law is not a good reason to
send the case to the foreign jurisdiction. This principle was applied in a CCAA context in the MMA
case.?8

48 There are examplesin the insolvency context of the court with jurisdiction over the insolvency
declining to send an issue governed by foreign law to the foreign court. In Sam Lévy, the Supreme
Court declined to send an insolvency matter to British Columbia simply because there was a choice
of B.C. law, stating, "The Quebec courts are perfectly able to apply the law of British Columbia."%

49 In Lawrence Home Fashions Inc./Linge de maison Lawrence inc. (Syndic de), Justice
Schrager, then of this Court, stated :
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[18] In any event, should equitable set-off under Ontario law become relevant to
the case, Québec judges sitting in such matters, on the presentation of the
appropriate evidence, are readily capable of dealing with foreign law issues.
Indeed, thisis afrequent occurrence particularly in insolvency matters.°

50 The Ontario courts rejected similar arguments in Essar Algoma:

[80] Ontario courts can and do often apply foreign law. In this case | do not
consider the fact that the law to be applied is Ohio law much of afactor, if any.3!

51 The Monitor submitted cases in which Québec courts have interpreted different provisions of
the pension laws of other provinces.3? The Court also notes that it dealt to a more limited extent
with the deemed trust under the NLPBA in its decision dated June 26, 2015.

52 There are nevertheless circumstances where the CCAA court has referred legal issues to the
courts of another province. The Curragh33 and Yukon Zinc3* judgments were cited as examples of
such cases. However, in both cases, the legal issues related to the Y ukon Miners Lien Act.® Justice
Farley in Curragh wrote::

Thislegidation and its concept of the lien affecting the output of the mine or
mining claim is apparently unique to the Y ukon Territory.36

53 Moreover, both casesinvolved real rights on property in Y ukon.

54 The parties aso pointed to Timminco as precedent authority directly on point supporting the
transfer of a pension issue by the CCAA court to the jurisdiction where the pension plan is
registered and has been administered.3” However, Timminco is not a precedent in that the partiesin
that case consented to the referral of the issue and Justice Morawetz simply gave effect to their
consent.

55  Without concluding that the Court would only refer alegal issueif the foreign law at issueis
unique, the Court concludes that the arguments favouring the referral of alegal issue are stronger
when the foreign law is unique.

56 Itistherefore important to examine the issues that might be referred to the NL Court and the
unigueness of the NLPBA provisions that are at issue in the present matter.

57 The representatives of the salaried employees and retirees identify the relevant questions as
being the scope of the deemed trust and of the lien and charge under Section 32 NLPBA, aswell as
the interaction between the NLPBA and the federal and Québec statutes.

58 Section 32 NLPBA provides:

32. (1) An employer or a participating employer in a multi-employer plan shall
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ensure, with respect to a pension plan, that

(@  themoney in the pension fund;

(b)  anamount equal to the aggregate of

M) the normal actuarial cost, and

(i) any specia payments prescribed by the regulations, that have
accrued to date; and

©

() amounts deducted by the employer from the member's
remuneration, and

(i) other amounts due under the plan from the employer that
have not been remitted to the pension fund

are kept separate and apart from the employer's own money, and shall be
considered to hold the amounts referred to in paragraphs (a) to (c) in trust for
members, former members, and other persons with an entitlement under the plan.

In the event of aliquidation, assignment or bankruptcy of an employer, an
amount equal to the amount that under subsection (1) is considered to be held in
trust shall be considered to be separate from and form no part of the estate in
liguidation, assignment or bankruptcy, whether or not that amount hasin fact
been kept separate and apart from the employer's own money or from the assets
of the estate.

Where a pension plan isterminated in whole or in part, an employer who is
required to pay contributions to the pension fund shall hold in trust for the
member or former member or other person with an entitlement under the plan an
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amount of money equal to employer contributions due under the plan to the date
of termination.

(4)  Anadministrator of a pension plan has alien and charge on the assets of the
employer in an amount equal to the amount required to be held in trust under
subsections (1) and (3).

59 Thefirst point isthat there is nothing particularly unique about Section 32 NLPBA.
60 Thereisavery similar deemed trust provision in Section 8(1) and (2) PBSA:

8 (1) An employer shall ensure, with respect to its pension plan, that the
following amounts are kept separate and apart from the employer's own moneys,
and the employer is deemed to hold the amounts referred to in paragraphs (a) to
(c) intrust for members of the pension plan, former members, and any other
persons entitled to pension benefits under the plan:

(a) the moneys in the pension fund,

(b) an amount equal to the aggregate of the following payments that have
accrued to date:

(i) the prescribed payments, and

(i1) the payments that are required to be made under a workout
agreement; and

(c) dl of the following amounts that have not been remitted to the pension
fund:

(i) amounts deducted by the employer from members remuneration,
and

(i) other amounts due to the pension fund from the employer,
including any amounts that are required to be paid under subsection
9.14(2) or 29(6).
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(2) In the event of any liquidation, assignment or bankruptcy of an employer, an
amount equal to the amount that by subsection (1) is deemed to be held in trust
shall be deemed to be separate from and form no part of the estate in liquidation,
assignment or bankruptcy, whether or not that amount has in fact been kept
separate and apart from the employer's own moneys or from the assets of the
estate.

61 In Québec, the SPPA provides:

49. Until contributions and accrued interest are paid into the pension fund or to
the insurer, they are deemed to be held in trust by the employer, whether or not
the latter has kept them separate from his property.

62 There are similar deemed trusts and/or liensin every Canadian province outside Québec
except Prince Edward Island: Ontario,38 British Columbia,3 Alberta,“0 Saskatchewan,*! Manitoba,*2
Nova Scotia®® and New Brunswick.*

63 The second point isthat there is no Newfoundland and Labrador jurisprudence interpreting the
relevant provisions of the NLPBA. The NL Superintendent pleaded that "the courts of
Newfoundland & Labrador possess far greater expertise in interpreting the PBA [NLPBA] than does
the Superior Court of Québec.” While thisis undoubtedly true with respect to the NLPBA asa
whole, it is not true with respect to Section 32 NLPBA.. In an earlier ruling also issued in the Yukon
Zinc matter, Justice Fitzpatrick of the B.C. Supreme Court refused to decline jurisdiction and refer a
matter involving the Y ukon Miners Lien Act to the courts of Y ukon and one of the factors that went
against referring the matter to the Y ukon court was the lack of jurisprudence in the Y ukon court.*>

64 Moreover, in this case, because of the similarities between the NLPBA and the federa and
other provincial pension laws, the judge interpreting the NLPBA will likely refer to decisions of the
courts of other provincesinterpreting their legislation or the federal PBSA.

65 The Québec Court should bein as good a position as the NL Court in that exercise.

66 Findly, asistypical inthese cases, there is a close interplay between the NLPBA and the
CCAA. Thefirst question proposed by the representatives of the salaried employees and retireesis:
"Assuming there is no issue of paramountcy, what is the scope of section 32 in the NPBA [NLPBA]
deemed trusts'. The scope of the NLPBA is not relevant if the NLPBA does not apply because of a
conflict with the CCAA and federal paramountcy. In that sense, there may not even be a need to
deal with the interpretation of the NLPBA.

67 Moreover, there are issuesin this case with the federal PBSA and the Québec SPPA. The
representatives of the salaried employees and retirees suggest that the following questions are
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relevant:

2.  The Salaried Planisregistered in Newfoundland and regul ated by the
NPBA.

a) (i) Doesthe PBSA deemed trust also apply to those members of the
Salaried Plan who worked on the railway (i.e., afederal undertaking)?

(i) If yes, isthere aconflict with the NPBA and PBSA if so, how isthe
conflict resolved?

b) (i) Doesthe SPPA also apply to those members of the Salaried Plan who
reported for work in Québec?

(i) If yes, isthere aconflict with the NPBA and SPPA and if so, how isthe
conflict resolved?

(iii) Do the Quebec SPPA deemed trusts also apply to Québec Salaried Plan
members?

68 The representatives of the salaried employees and retirees and the NL Superintendent suggest
that, in the interests of simplicity and expediency, al of these questions should be referred to the NL
Court.

69 The Court has great difficulty with this suggestion. On what basis should the Court conclude
that the NL Court isin abetter position to decide whether the Québec SPPA and deemed trust apply
to employees who reported for work in Québec (question 2(b)(i) and (iii)) and how the conflict
between the NLPBA and the SPPA should be resolved (question 2(b)(ii))? Thefirst are pure
guestions of Québec law, and the last is a question where the laws of Québec and of Newfoundland
and Labrador have equal application. There are similar questions with respect to the federal PBSA
(question 2(c)), which the Court isin as good a position to decide as the NL Couirt.

70 The Court will not refer issues of Québec law or federal law to the NL Court, and if those
issues are too closely interrelated to the NLPBA issues, or if in the interests of simplicity and
expediency they should all be decided by the same court, then the solution is not to refer any issues
to the NL Court.

71 Inthe earlier Yukon Zinc ruling where Justice Fitzpatrick refused to refer the matter to the
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courts of Yukon, she found that the issues related to the interrel ationship between the Y ukon Miners
Lien Act and the rights asserted by others under B.C. law, in relation to assets the mgjority of which
were located in British Columbia:

[89] Asfor the law to be applied to the variousissues, it is clear that whatever
forum is used to resolve these issues, there will be a blend of both British
Columbian contract law and Y ukon miner's lien law. The majority of the
concentrate is located in British Columbia and was in this Province well before
the 2015 Procon Lien was registered. Further, the contract rights are to be
decided in accordance with British Columbian law, particularly asto if, and if so,
when, title to the concentrate passed from Y ukon Zinc to Transamine.

[90] Thisisnot akin to the situation discussed in Ecco Heating Products Ltd. v.
J.K. Campbell & Associates Ltd., 1990 CanLIl 1631 (BC CA), (1990) 48
B.C.L.R. (2d) 36 (C.A.), where the major issue arose under builder'slien
legidlation in British Columbia and where the court referred to the "extensive
existing relevant jurisprudence” in British Columbia: at 43-44. It is common
ground here that there is no case law on the issues of scope and priority under the
MLA that arise here, et alone relevant Y ukon jurisprudence.

[91] It is quite apparent that some issues arise under theMLAand, in particular,
issues relating to Procon's rights in relation to the concentrate remaining in

Y ukon which is claimed by Transamine under British Columbian law.
Transamine argues that this Court can take judicial notice of the MLA: see
Evidence Act, R.S.B.C. 1996, c. 124, s. 24(2)(e). In any event, Procon has fully
researched the issues as they arise under the MLA and made submissions on
them. To turn the tables on Procon, if | were to decline jurisdiction in favour of
the Y ukon courts, there equally would be issues as to the Y ukon court
interpreting and applying British Columbian law on the contract i ssues.

[92] 1t would be impossible in the circumstances to bifurcate the issues based on
the applicable law. Even if bifurcation was available, it would be neither a
practical nor an efficient strategy in resolving the issues between Y ukon Zinc,
Procon and Transamine.

(Emphasis added)

72 Inthe present matter, the bulk of the assets on which the deemed trust or the lien created by
the NLPBA may apply are the proceeds of the sale of assetsin Québec.
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73 On balance, the legal considerations do not favour referring the issues to the NL Court.
b)  Factual considerations

74  The parties suggesting that the NLPBA issues be referred to the NL Court also argue that
these are essentially local issues that should be decided by the local court.

75 Itisclear that there are significant factual links between these issues and the province of
Newfoundland and Labrador.

76 Inparticular, the Wabush mineis located in Newfoundland and Labrador and most of the
employees reported to that mine. As aresult, many of the retirees are currently resident in
Newfoundland and Labrador. The representatives of the salaried employees and retirees want the
NL Court to interpret the NLPBA.

77 However, there are equally strong factual links to the province of Québec: the Pointe-Noire
facility isin Québec and most of the railway joining the Wabush mine and the Pointe-Noire facility
isin Québec. There are almost as many employees and retirees in Québec:

Salaried Plan Union Plan
Newfoundland and | 313 1,005
Labrador
Québec 329 661
Other 14 6648

[Editor's Note: Note?® isincluded in the image above]

78 Asaresult, thisisnot a matter of purely local concern in Newfoundland and Labrador.

79 Although the representatives of the salaried employees and retirees want the NL Court to
interpret the NLPBA, more than half of the persons that they represent live in Québec.

80 Itisalsoworth noting that the Union, which represents more employees and retirees, asks that
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the case remain in Québec, even though most of their members reside in Newfoundland and
Labrador.

C) Practical considerations

81 The parties suggesting that the NLPBA issues be referred to the NL Court argue that the law
of Newfoundland and Labrador isin principle a question of fact in a Québec court which is proven
with expert witnesses. They argue that this has a series of somewhat inconsistent consequences:

* The parties will have to hire experts, which is costly and time consuming;

* It will be difficult to find experts because these questions have never been
litigated before;

* If there is an appeal, the interpretation of the NLPBA will be treated as a
question of fact and therefore only subject to be overturned if thereisa
palpable and overriding error.

82 Thisseemsto exaggerate the difficulty. The Court can take judicial notice of the law of
another province.#” Thisis particularly true when it is an issue of interpreting a statute.*® In this
case, where the parties plead that it will be difficult to find an expert, it ssems unlikely that the
Court would require expert evidence. Thisis particularly so when the provisions of the NLPBA
which are at issue are similar to the provisions of the federal PBSA with respect to which expert
evidenceis not admissible. If there is no expert evidence to be offered, then there is no expense. A
finding of fact with respect to expert evidence may attract the higher standard for appellate review
of apalpable and overriding error.*® This does not mean that every ruling on an issue of foreign law
attracts the same standard. If the judge decides the interpretation of the NLPBA without considering
the credibility of expert witnesses, then thereis no reason for the Court of Appeal to apply the
higher standard for appellate review.

83 Intermsof cost, it isdifficult to see how the cost of continuing the proceedings in Québec will
be higher than the cost of hiring attorneysin Newfoundland and L abrador and debating part of the
issues there. The Union and Sept-Tles argued that it would be more expensive for them to argue the
issues in Newfoundland and Labrador, and they added that they pay their own costs, unlike the
representatives of the salaried employees and retirees and the Plan Administrator.

84  Anocther issue isthe delays that the referral might create.

85 Sept-Tles bases its argument that it is too late now to raise the issue of atransfer on the fact
that the Court already dealt with some of these issues 18 months ago. The representatives of the
salaried employees and retirees plead that they raised the issue of a possible transfer of issues to the
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NL Court at the hearing of the motion for approval of the Claims Procedure Order on November 16,
2015.

86 The Court will not dismiss theissue for lateness. However, it isrelevant that the issue is being
debated now as opposed to 18 months ago. If the issue had been debated at that time, the Court
might have been less concerned about the possible delays that would result from referring the issues
to the NL Couirt.

87 The parties suggesting that the NLPBA issues be referred to the NL Court plead that thereis
no reason to believe that fragmenting the proceedings will result in additional delay. They do not
however offer the Court any concrete indication of how quickly the case could proceed through the
NL Court and any appeal .

88 The Court is concerned by the possible delay. The parties pointed to Timminco, where the
CCAA Court transferred a pension issue to the Québec Superior Court, as an example of how these
referrals should work. In that case, the parties consented to refer the Québec pension aspects of the
CCAA file that was being litigated in Ontario to a Québec court. Even in those circumstances, the
delay between the referral (October 18, 2012)%° and the final judgment of the Québec court (January
24, 2014)>1 was over 15 months.

89 Findly, the Court does not consider the question of whether its decision will or will not be
treated as a precedent to be arelevant consideration. Similarly, the Court does not consider the
possibility of intervenants to be relevant. The Court's focus is on resolving the difficulties of the
parties appearing before it. If the government of Newfoundland and Labrador wishes to obtain a
judgment from the courts of the province on the interpretation of the NLPBA, it can refer a matter
to the Court of Appeal of Newfoundland and L abrador.52

CONCLUSION

90 For al of the foregoing reasons, the Court concludes that it is not appropriate in the present
circumstances to refer the proposed questions to the NL Court.

FOR THESE REASONS, THE COURT:

91 DECIDESthat it hasjurisdiction to deal with the issues related to the interpretation of the
Newfoundland and Labrador Pension Benefits Act in the context of the present proceedings under
the Companies Creditors Arrangement Act and that it will not refer those issues to the Supreme
Court of Newfoundland and L abrador;

92 THEWHOLE WITHOUT JUDICIAL COSTS.

THE HONOURABLE STEPHEN W. HAMILTON J.S.C.
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Appeal From:
ON APPEAL FROM THE COURT OF APPEAL FOR BRITISH COLUMBIA

Employment law -- Wrongful dismissal damages -- Deductions -- Appeal by IBM from British
Columbia Court of Appeal judgment affirming decision granting Water man damages equivalent to
20 months' salary dismissed -- After being dismissed, Waterman started drawing on pension and
sued for wrongful dismissal --Trial judge found that appropriate period of notice was 20 months --
IBM argued that pension benefits should be deducted from salary and benefits otherwise payable
during this period -- Employee pension payment swere a type of benefit that should generally not
reduce damages otherwise payable for wrongful dismissal -- Pension benefits were a form of
deferred compensation for employee's service and constituted a type of retirement savings -- They
wer e not intended to be an indemnity for wage |oss due to unemployment.

Appeal by IBM from ajudgment of the British Columbia Court of Appeal affirming a decision
granting Waterman damages equivalent to 20 months' salary. When IBM wrongfully dismissed its
long-time employee, Waterman, he had to start drawing his pension. Waterman sued for wrongful
dismissal and the matter proceeded to summary trial in the Supreme Court of British Columbia. The
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trial judge found that the appropriate period of notice was 20 months. The question before the court
was whether his receipt of the pension benefits reduced the damages otherwise payable by IBM for
wrongful dismissal. IBM's position was that Waterman's pension benefits should be deducted from
the salary and benefits otherwise payable during this period. The trial judge rejected this position.
IBM's appeal from this decision was dismissed by the British Columbia Court of Appeal.

HELD: Appeal dismissed. The principle that the defendant should compensate the plaintiff only for
his or her actual loss was not, on its own, an answer to the collateral benefit problem. There were
exceptions to the strict application of this principle, the most important of which was the exception
for private insurance. That exception applied not only to insurance benefitsin the strict sense, but
also to other benefits such as pension payments to which an employee contributed and which were
not intended to be an indemnity for the type of loss suffered as aresult of the defendant's breach.
Given that there was double recovery and that the benefit would not have arisen but for IBM's
breach, the court had to decide whether the benefit should or should not be deducted from damages
otherwise payable by IBM. While considering the connection between the breach and the benefit
helped to identify that there was an issue about whether the benefit should be deducted, principles
of causation did not provide reliable markers of whether a benefit should be deducted or not. The
nature and purpose of the benefit, on the other hand, was often a better explanation of why private
insurance benefits should or should not be deducted. There was no single marker to sort which
benefits fall within the private insurance exception. One widely accepted factor related to the nature
and purpose of the benefit. The more closely the benefit was, in nature and purpose, an indemnity
against the type of loss caused by the defendant's breach, the stronger the case for deduction.
Whether the plaintiff contributed to the benefit remained a relevant consideration, although the
basis for this was debatable. In general, a benefit would not be deducted if it was not an indemnity
for the loss caused by the breach and the plaintiff had contributed in order to obtain entitlement to it.
There was also room in the analysis of the deduction issue for broader policy considerations. The
compensation principle should not be applied strictly in this case because the pension benefits fell
within the private insurance exception and should not be deducted from the wrongful dismissal
damages. The court's decision in Sylvester v. British Columbia was distinguishable. The reasoning
in Sylvester in fact supported the conclusion that Waterman's pension benefits should not be
deducted from the wrongful dismissal damages otherwise payable by IBM.

Statutes, Regulations and Rules Cited:
Canadian Forces Superannuation Act, R.S.C. 1985, c. C-17,

Employment Insurance Act, S.C. 1996, c. 23, s. 45

Subsequent History:

NOTE: This document is subject to editorial revision beforeits reproduction in final form in the
Canada Supreme Court Reports.



Page 4

Court Catchwords:

Employment law -- Wrongful dismissal -- Damages -- Compensating advantage -- Dismissed
employee drawing pension benefits upon dismissal -- Trial judge establishing appropriate notice
period at 20 months without deduction for pension benefits -- Whether pension benefits constitute
compensating advantage -- Whether pension benefits should be deducted from damages for
wrongful dismissal.

Court Summary:

IBM dismissed W without cause on two months' notice. W was 65 years old, had 42 years of
service, and had avested interest in IBM's defined benefit pension plan. Under the plan, IBM
contributed a percentage of W's salary to the plan on his behalf. Upon termination, W was entitled
to afull pension, and his termination had no impact on the amount of his pension benefits.

W sued to enforce his contractual right to reasonable notice. The trial judge set the appropriate
period of notice at 20 month and declined to deduct the pension benefits paid to W during the notice
period in calculating his damages. The Court of Appea dismissed the appeal .

Held (McLachlin C.J. and Rothstein J. dissenting): The appeal should be dismissed.

Per LeBel, Fish, Abella, Cromwell, Moldaver, Karakatsanis and Wagner JJ.: The rule that damages
are measured by the plaintiff's actual 1oss does not cover all cases. The law has long recognized that
applying the general rule of damages -- the compensation principle -- strictly and inflexibly
sometimes leads to unsatisfactory results. Employee pension payments, including payments from a
defined benefits plan, should generally not reduce the damages otherwise payable for wrongful
dismissal. Pension benefits are aform of deferred compensation for the employee's service and
constitute atype of retirement savings. They are not intended to be an indemnity for wage loss due
to unemployment.

A compensating advantage arises if a source other than the damages payable by the defendant
ameliorates the loss suffered by the plaintiff as aresult of the defendant's breach of alegal duty.
However, not all benefits received by a plaintiff raise a compensating advantages problem. A
problem only arises with a compensating advantage when the advantage is one that (a) would not
have accrued to the plaintiff but for the breach, or (b) was intended to indemnify the plaintiff for the
sort of loss resulting from the breach.

The question is whether the compensation principle should be strictly applied and the compensating
advantage should be deducted. Considerations other than the extent of the plaintiff's actual loss
shape the way the compensation principle is applied. The deductibility of compensating advantages
also depends on justice, reasonableness and public policy.

Benefits received by a plaintiff through private insurance are generally not deductible from damages
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awards. While there is no single marker to sort which benefits fall within the private insurance
exception, the more closely the benefit is, in nature and purpose, an indemnity against the type of
loss caused by the defendant's breach, the stronger the case for deduction. Whether the plaintiff has
contributed to the benefit aso remains a relevant consideration, although the basis for thisis
debatable. In general, a benefit will not be deducted if it is not an indemnity for the loss caused by
the breach and the plaintiff has contributed in order to obtain entitlement to it. Finally, thereisroom
in the analysis of the deduction issue for broader policy considerations such as the desirability of
equal treatment of those in similar situations, the possibility of providing incentivesfor socially
desirable conduct, and the need for clear rulesthat are easy to apply. While this exception is called
the private insurance exception, it has been applied by analogy to a variety of payments that do not
originate in a contract of insurance.

Although the courts have not relied on any broad "single contract” rule, where a cause of action and
a benefit arise under the contract of employment, the terms of a contract and the dealings between
the parties will inform the analysis.

A compensating advantage issue arisesin this case: W received his full pension benefits and the
salary he would have earned had he worked during the period of reasonable notice; had IBM given
him working notice, he would have received only his salary during that period. However, the
private insurance exception applies to benefits such as pension payments to which an employee has
contributed and which were not intended to be an indemnity for the type of loss suffered as aresult
of the defendant's breach. As such, the compensation principle should not be applied strictly in this
case.

In this case, the factors clearly support not deducting the retirement pension benefits from wrongful
dismissal damages. W's contract of employment is silent on thisissue, but it does not have any
general bar against receiving full pension entitlement and employment income. W's retirement
pension is not an indemnity for wage loss, but rather aform of retirement savings. While IBM made
all of the contributions to fund the plan, W earned his entitlement to benefits through his years of
service, as the plan's primary purpose isto provide periodic pension payments to eligible employees
after retirement in respect of their service as employees. Thus, this case falls into the category of
cases in which the insurance exception has always been applied -- the benefit is not an indemnity
and W contributed to the benefit.

Although Sylvester v. British Columbia, [1997] 2 S.C.R. 315, is distinguishable on the facts, the
factorsit sets out support the conclusion that W's benefits should not be deducted from his wrongful
dismissal damages. The pension benefits were clearly not an indemnity benefit for loss of salary due
to inability to work, and W's interest in the pension bears many of the hallmarks of a property right.
Looking at the contract asawhole, it is not afair implication that the parties agreed that pension
entitlements should be deducted from wrongful dismissal damages.

Finally, the broader policy concernsin this case support not deducting the pension benefits. The law
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should not provide an economic incentive to dismiss pensionable employees rather than other
employees. The other policy concerns raised by Justice Rothstein or present in Sylvester either do
not arise here or are highly speculative.

Per McLachlin C.J. and Rothstein J. (dissenting): This case requires an assessment of W's|oss
under the terms of a single contract which gave rise to both aright to reasonable notice and aright
to pension benefits. The private insurance exception has no application to such acase. Where a
court is called upon to assess |oss under a single contract, the plaintiff's entitlement turns on the
ordinary governing principle that he should be put in the position he would have been in had the
contract been performed. In this case, that means that the pension benefits W received must be
deducted in calculating his damages for wrongful dismissal; not deducting would give W more than
he bargained for and would charge IBM more than it agreed to pay.

The governing principle for damages upon breach of contract is that the non-breaching party should
be provided with the financial equivaent of performance. Employer-provided benefits are integral
components of the employment contract, so deductibility turns on the terms of the employment
contract and the intention of the parties. Under the terms of W's employment contract, he would
have been eligible to receive pension benefits only upon being terminated or retiring. Therefore, as
in Sylvester, W's contractual right to wrongful dismissal damages and his contractual right to his
pension are based on opposite assumptions about his availability to work. Damages cannot be paid
on the assumption that he could have earned both.

This conclusion is necessitated by the fact that the pension plan at issue here is a defined benefit
plan. Unlike a defined contribution plan, a defined benefit plan guarantees the employee fixed
predetermined payments upon retirement for life. Deducting the benefits would provide the
wrongfully terminated employee with exactly what he would have received had the employment
contract been performed: an amount equal to his salary during the reasonable notice period and
thereafter defined benefits for the rest of hislife.

Thisis materialy different from a defined contribution plan, which provides an employee with a
finite total amount or lump sum of retirement benefits. Deducting benefits that a wrongfully
terminated employee receives from a defined contribution plan would leave the employeein a
worse position that he would have been in had his employment contract not been breached.

In this case, W's wrongful dismissal had no impact on his pension entitlement, and he could not
have received both his salary and his pension benefits had he continued to work for IBM through
the reasonabl e notice period. Whether the benefit is non-indemnity or contributory does not answer
the question of whether the plaintiff will be provided with the financial equivalent of performance
or will receive excess recovery under the governing principle of contract damages.

Furthermore, the private insurance exception is not applicable to cases that involve a single contract
that is the source of both the plaintiff's cause of action and hisright to a particular benefit. In such
circumstances, there is no justification for resorting to the private insurance exception because the
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plaintiff's entitlement to the benefits is established based on the terms of his contract. If the plaintiff
is entitled to the benefits under his contract, he will receive the benefits based on the ordinary
governing principle that he should be placed in the position he would have been in had the contract
been performed. There will be no need to reach the collateral benefit exception. A straightforward
reading of Sylvester demonstrates that it is afully applicable authority supporting the proposition
that, under a single contract of employment, barring contractual provisions to the contrary, an
individual cannot receive salary asif heisworking and pension benefits asif heisretired. These are
opposite, incompatible assumptions. Thus, applying Sylvester to this case, salary and pension
income are not payable at the same time.
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The judgment of LeBel, Fish, Abella, Cromwell, Moldaver, Karakatsanis and Wagner JJ. was
delivered by

CROMWELL J.:--

[ Introduction

1 When IBM CanadalLtd. wrongfully dismissed its long-time employee, Richard Waterman, he
had to start drawing his pension. The guestion before the Court is whether his receipt of those
pension benefits reduces the damages otherwise payable by IBM for wrongful dismissal. The
British Columbia courts decided not to deduct the pension benefits and IBM appeals.

2 The question looks straightforward enough at first glance. The general ruleisthat contract
damages should place the plaintiff in the economic position that he or she would have been in had
the defendant performed the contract. IBM's obligation was to give Mr. Waterman reasonabl e notice
of dismissal or pay in lieu of it. Had it given him reasonable working notice, he would have
received only hisregular salary and benefits during the period of notice. Asitis, hein effect has
received both hisregular salary and his pension for that period. It therefore seems clear, under the
genera rule of contract damages, that the pension benefits should be deducted. Otherwise, Mr.
Waterman isin a better economic position than he would have been in had there been no breach of
contract.

3 Oncloser study, however, the question raised on appeal is not as simple asthat. The casein fact
raises one of the most difficult topics in the law of damages, namely when a"collateral benefit" or a
"compensating advantage” received by a plaintiff should reduce the damages otherwise payable by
adefendant. The law has long recognized that applying the general rule of damages strictly and
inflexibly sometimes leads to unsatisfactory results. The question is how to identify the situationsin
which that is the case.

4 In my view, employee pension payments, including payments from a defined benefits plan asin
this case, are atype of benefit that should generally not reduce the damages otherwise payable for
wrongful dismissal. Both the nature of the benefit and the intention of the parties support this
conclusion. Pension benefits are aform of deferred compensation for the employee's service and
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constitute a type of retirement savings. They are not intended to be an indemnity for wage loss due
to unemployment. The parties could not have intended that the employee's retirement savings would
be used to subsidize his or her wrongful dismissal. Thereis no decision of this Court in which a
non-indemnity benefit to which the plaintiff has contributed, such as the pension benefitsin issue
here, has ever been deducted from a damages award.

5 1 would dismissIBM's appeal and affirm the result arrived at by the British Columbia courts.

Il. Overview of Facts and Proceedings

6 When IBM dismissed Mr. Waterman without cause on March 23, 2009, he was 65 years old
and had 42 years of service. He was along-standing member of IBM's defined benefit pension plan,
which I will refer to ssmply as "the plan”. IBM contributed a percentage of his salary to the plan on
his behalf and the plan guaranteed specific benefits, which became vested over time, upon
retirement.

7 At thetime of the termination, there was no longer a mandatory retirement policy in place for
IBM employees. However, Mr Waterman was entitled to afull pension under the plan and his
termination had no impact on the amount of his pension benefits. IBM told Mr. Waterman that on
termination, he would be treated as aretiree and that he must begin receiving monthly pension
payments as of that date.

8 Anemployeelike Mr. Waterman, who is entitled to retire with his full pension but has not
reached the age of 71, cannot receive both pension and employment income from IBM at the same
time. That changes at age 71, when he or she must start drawing benefits and may continue working
and earning employment income from IBM. We have not been referred to any provision in the plan
that would prevent aretiree, regardless of age, from receiving benefits under the plan and
employment income from a different employer.

9 Mr. Waterman sued for wrongful dismissal and the matter proceeded to summary tria in the
Supreme Court of British Columbia. Thetrial judge, Goepel J., found that the appropriate period of
notice was 20 months. IBM's position was (and is) that Mr. Waterman's pension benefits
(approximately $2,124 per month starting June 1, 2009) should be deducted from the salary and
benefits otherwise payable during this period. Thetrial judge rejected this position: 2010 BCSC
376, 2010 CLLC para210-021.

10 IBM'sappea from this decision was dismissed by the British Columbia Court of Appeal.
Writing for the court, Prowse J A. relied on this Court's judgment in Sylvester v. British Columbia,
[1997] 2 S.C.R. 315. However, she concluded that the distinctions between the benefits and the
intentions of the parties in the two cases led to adifferent conclusion in this case: 2011 BCCA 337,
20B.C.L.R. (5th) 241.

[1. Positions of the Parties
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11  Onitsapped to this Court, IBM makes two main points. It submits, first, that the result
reached by the British Columbia courtsis at odds with the compensatory goal of damages for
wrongful dismissal. IBM points out that even if it had given Mr. Waterman adequate working notice
of histermination, he would not have received both his employment income and his pension
benefits during the notice period. By awarding him damages for the full notice period without
deduction of the pension benefits received during that period, the British Columbia courts have
placed him in a better economic position than he would have been in had IBM performed the
contract. Second, IBM maintains that the Court in Sylvester held that these sorts of benefits are part
of an integrated employment relationship and unless deducted, the employee collecting them would
receive greater compensation than would an employee lawfully dismissed with working notice.

12 Mr. Waterman urges us to reject IBM's position. He submits that the pension is the property of
the employee that is earned through work and consists of a benefit that is part of the employee's
remuneration package. The pension islike a"nest egg", RRSP or savings account, which IBM could
not take advantage of to offset the damages awarded. Mr. Waterman could have transferred the
value of his pension to another vehicleif he had left employment with IBM before reaching the age
of 65 and his retirement savings would consequently have been out of reach. Asfor the intention of
the parties, there is no provision in the pension plan expressly prohibiting concurrent reception of
salary and pension benefits. It was therefore up to the courts to determine the parties intention,
which the Court of Appeal correctly did inits decision.

IV. Anayss

13 Inmy respectful view, both of IBM's main arguments must be rejected. The general principle
of compensation is not afull answer to the issue. The question is whether this case falls within an
exception to it and in my view it does. The Court's decision in Sylvester is distinguishable and, in
fact, its reasoning supports the conclusion that the pension benefits should not be deducted.

14 There are three key matters that need to be considered in order to answer the question posed
by the appeal. | will set them out here with a summary of my conclusions.

A. Whyistherea"collateral benefit" problem in this case?

15 A collateral benefit isagain or advantage that flows to the plaintiff and is connected to the
defendant's breach. This connection may exist either because thereisa"but for" causal link between
the breach and the receipt of the benefit or the benefit was intended to provide the plaintiff with an
indemnity for the type of loss caused by the breach. The problem raised by collateral benefitsisthe
guestion of whether they should be deducted from the damages otherwise payable by the defendant
on account of the breach. This case raises a collateral benefit problem because thereisa"but for"
causal link between the IBM's breach of contract and Mr. Waterman's receipt of the benefit. He
would not have received the pension benefits and full salary in lieu of working notice "but for" the
dismissal.
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B. Isthe compensation principle the answer to the problem?

16 The principle that the defendant should compensate the plaintiff only for hisor her actual loss
isnot, on its own, an answer to the problem. There are exceptionsto the strict application of this
principle, the most important of which is the exception for private insurance and other benefits
which, for this purpose, are considered analogous to private insurance. That exception applies not
only to insurance benefits in the strict sense, but also to other benefits such as pension payments to
which an employee has contributed and which were not intended to be an indemnity for the type of
loss suffered as aresult of the defendant's breach.

C. Doesthe Court'sdecision in Sylvester support IBM's position that the
pension benefits must be deducted?

17 Inmy view, it does not. Sylvester is distinguishable. The reasoning in Sylvester in fact
supports the conclusion that Mr. Waterman's pension benefits should not be deducted from the
wrongful dismissal damages otherwise payable by IBM.

18 My more detailed analysis follows.
A. WhylsTherea Collateral Benefit Problemin This Case?

19 1t will be helpful to start by explaining what a collateral benefit problem is and why we have
one here.

(1) What IsaCallateral Benefit Problem?

20 Ingenera terms, thereisacollateral benefit when a source other than the damages payable by
the defendant ameliorates the loss suffered by the plaintiffs as a result of the defendant’s breach of
legal duty: J. Casselsand E. Adjin-Tettey, Remedies. The Law of Damages (2nd ed. 2008), at p.
416. For example, if an employee iswrongfully dismissed, but receives employment insurance
benefits, those benefits are a collateral benefit. The problem is whether they should be deducted
from the damages the defendant will pay for wrongful dismissal.

21 If wesimply apply the compensation principle -- that the plaintiff should recover his or her
actual economic loss but not more -- the answer is straightforward. If we do not deduct the
collateral benefit, the plaintiff will be in a better position than he or she would have been in had the
employment contract been performed. To apply the compensation principle, we should consider not
only the plaintiff's losses but also any gains that flow from the defendant's breach. The collatera
benefit problem asks whether we should apply the compensation principle and deduct or depart
from it and not deduct.

22 Thereisconsiderable overlap between the collateral benefit problem and the questions of
mitigation. The main distinction is this: mitigation is concerned with whether the plaintiff acted
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reasonably after the defendant's breach in order to reduce losses. The collateral benefit question, in
contrast, is concerned with whether some compensating advantage that was in fact received by the
plaintiff, most often as aresult of arrangements made before the breach, should be taken into
account in assessing the plaintiff's damages: see A. |. Ogus, The Law of Damages (1973), at pp.
87-88.

(2) When Does a Collateral Benefit Problem Arise?

23 Not al benefits received by a plaintiff raise a collateral benefit problem. Before thereis any
guestion of deduction, the receipt of the benefit must constitute some form of excess recovery for
the plaintiff's loss and it must be sufficiently connected to the defendant's breach of legal duty.

24 For example, there is no excess recovery if the party supplying the benefit is subrogated to --
that is, stepsinto the place of -- the plaintiff and recovers the value of the benefit. In those
circumstances, the defendant pays the damages he or she has caused, the party who supplied the
benefit is reimbursed out of the damages and the plaintiff retains compensation only to the extent
that he or she has actually suffered aloss:. see, e.g., Cunninghamv. Wheeler, [1994] 1 S.C.R 359, at
pp. 386-88, per McLachlin J., as she then was, dissenting in part. (The employment insurance
example that | mentioned earlier is now resolved in this way by statute: see below, at para. 44).

25 Evenif thereis some form of excessrecovery, however, thereisonly acollateral benefit
problem if the benefit is sufficiently connected to the defendant's breach. This requirement of
sufficient connection serves a purpose with respect to collateral benefits that is analogous to that
served by rules of causation and remoteness with respect to damages. Just as plaintiffs cannot
recover all losses, no matter how loosely related to the defendant's breach or how far beyond the
parties' reasonable contemplation, so too the defendant does not get credit for all benefits accruing
to the plaintiff, no matter how loosely connected to the defendant's wrongful conduct.

26 Beforeturning to the nature of the required link, | note that scholars have objected to the term
"collateral benefit" because it assumes the answer to the question. The word "collateral™ suggests
that the benefit should not be taken into account. But of course the legal problem iswhether or not
the benefit should be deducted. Scholars have suggested that the term " compensating advantages' is
abetter one and that is the term | will use in my reasons: see, e.g., Ogus, at pp. 93-94; A. Burrows,
Remedies for Torts and Breach of Contract (3rd ed. 2004), at p. 156; S. M. Waddams, The Law of
Damages (5th ed. 2012), at s. 15.700.

27  Anocther problem with the terms "collateral benefit" or "collateral source” isthat they suggest
that the test for whether a benefit is deductible iswhether it is"collateral”, that is, independent of
the relation between the plaintiff and the defendant. Some of the American jurisprudence, for
example, has recognized that this "independence” test is an oversimplification which does not
explain the treatment of benefit in the cases: see, e.g., Phillips v. Western Company of North
America, 953 F.2d 923 (5th Cir. 1992), at pp. 931-33. Moreover, it can lead to fruitless semantic
debates about whether a benefit isor isnot "collateral™ or "independent” rather than furthering
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principled analysis. As one court put it, that a benefit “comes from the defendant tortfeasor does not
itself preclude the possibility that it isfrom acollateral source. The plaintiff may receive benefits
from the defendant himself which, because of their nature, are not considered double
compensation”: United Satesv. Price, 288 F.2d 448 (4th Cir. 1961), at pp. 449-50; Soasv. CSX
Transportation, Inc., 616 F.3d 380 (4th Cir. 2010), at p. 389. Aswe shall see, several factors other
than the source of the benefit may be considered in order to determine whether it should be
deducted.

28 Returning to the issue of connection between the benefit and the breach, the question is what
sort of link is required before the issue about deduction arises. The cases suggest two answers. The
advantage must either be one that (a) would not have accrued to the plaintiff "but for" the
defendant's breach or (b) was intended to indemnify the plaintiff for the sort of loss resulting from
it. If neither of these conditionsis present, there is no issue about deduction. If either of these
conditionsis present, thereis.

29 Inrelation to the "but for" connection between the breach and the advantage, consider this
example. A plaintiff who has been injured by a defendant's negligence buys alottery ticket, asis his
usual practice, and wins alarge sum of money. No one would argue that the amount of the winnings
should be deducted from the damages payable by the defendant. Thereisno "but for" causal
connection between the defendant's negligence and the plaintiff's purchase of the winning ticket: see
Burrows, at p. 156.

30 Evenif thereisno "but for" causal link between a benefit and the breach, there may still be a
problem about whether a benefit should be deducted. Thiswill occur where the benefit and the
breach are connected in the sense that the benefit isintended to indemnify the type of loss caused by
the breach -- Sylvester is an example. Mr. Sylvester was unable to work and receiving disability
payments under his employment contract when he was wrongfully dismissed. There was clearly no
causal link between the employer's failure to give reasonabl e notice of termination (or payment in
lieu of notice) and the receipt of the disability benefits. Nonetheless, the Court found that there was
a compensating advantages problem. As Major J. pointed out, the disability benefits were intended
to be a substitute for Mr. Sylvester's regular salary: para. 14. In other words, the benefit was
intended to be an indemnity for the loss of the regular salary, precisely the sort of loss that resulted
from the defendant’s breach of the employment contract.

31 Theexistence of these sorts of links between the breach and the benefit identifies whether
there is a compensating advantage problem. But the existence of such alink is not areliable marker
of whether a particular benefit should be deducted. Relying on strict principles of causation, for
example, often conceals unarticulated policy concerns: see, e.g., Parry v. Cleaver, [1970] A.C. 1
(H.L.), at pp. 34-35, per Lord Pearce; Ogus, at pp. 225-26; Ratych v. Bloomer, [1990] 1 S.C.R. 940,
at pp. 965-66. Similarly, the indemnity factor is not areliable marker of which benefits are or are
not deductible. Thisis clear, for example from the Court's decision in Cunningham. In issue were
disability benefits provided for under collective agreements. They were clearly intended to provide
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an indemnity for wage loss arising from an inability to work. Nonetheless, the Court held that the
benefits should not be deducted.

32 Tosum up, apotential compensating advantage problem existsif the plaintiff receives a
benefit that would result in compensation of the plaintiff beyond his or her actual loss and either (@)
the plaintiff would not have received the benefit but for the defendant's breach, or (b) the benefit is
intended to be an indemnity for the sort of loss resulting from the defendant’s breach. These factors
identify a potential problem with a compensating advantage, but do not decide how it should be
resolved.

(3  Why Is There a Problem About Deduction in This Case?

33 A compensating advantage issue arises in this case. First, there is an element of excess
compensation. Mr. Waterman has received his full pension benefits and, in addition, the salary he
would have earned had he worked during the period of reasonable notice (less an allowance for his
earnings from other employment). Had IBM not breached the contract of employment and instead
given him working notice, he would have received only his salary during that period and not his
pension. Second, thereisa"but for" causal relationship between IBM's breach of contract and Mr.
Waterman's receipt of the pension benefits. One could say that it was the pension plan rather than
IBM's breach of contract that gave rise to the benefit, but it is artificial to suggest that thereis no
"but for" causal link between IBM's breach of contract and Mr. Waterman's receipt of his pension
benefits: "but for" the breach, there would have been no termination and, "but for" the termination,
Mr. Waterman would not have started to collect his pension. Given that there was double recovery
and that the benefit would not have arisen but for IBM's breach, we must decide whether the benefit
should or should not be deducted from damages otherwise payable by IBM.

B. Isthe Compensation Principle the Answer to the Problem?

34 IBM'sfirst main point is that the compensation principle requires the pension benefits to be
deducted. Mr. Waterman is better off as aresult of the damage award than he would have been if
IBM had given reasonable working notice. It follows, in IBM's submission, that the pension
benefits must be deducted so that the damage award places Mr. Waterman in the economic position
he would have been in had IBM given him reasonable working notice. Thisis essentially the
position adopted by my colleague Rothstein J.

35 Whilel agree that the damage award is a departure from the compensation principle, thisin
itself is not an answer to the problem posed by the appeal. As| will explain, the compensation
principle cannot be, and is not, applied strictly or inflexibly in a manner that is divorced from other
considerations. The question is whether the compensation principle should be strictly applied in this
case. In my view, it should not. To explain why, it is helpful to ook first at why the compensation
principleis not applied strictly, or at al, in various situations.

(1) When Does the Compensation Principle Not Apply Strictly?
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36 Considerations other than the extent of the plaintiff's actual 1oss shape the way the
compensation principle is applied and there are well-established exceptionsto it. For example, the
rule that contract damages compensate only the plaintiff's actual lossis not the only rule that applies
to assessing contract damages. As aleading English case put it, "Damages are measured by the
plaintiff's loss, not the defendant's gain. But the common law, pragmatic as ever, haslong
recognised that there are many commonplace situations where a strict application of this principle
would not do justice between the parties. Then compensation for the wrong done to the plaintiff is
measured by a different yardstick”: Attorney General v. Blake, [2001] 1 A.C. 268 (H.L.), at p. 278.
In some cases, for example, an award of damages in contract may be based on the advantage gained
by the defendant as aresult of the breach rather than the loss suffered by the plaintiff: see, e.g.,
Bank of America Canada v. Mutual Trust Co., 2002 SCC 43, [2002] 2 S.C.R. 601, at para. 25. The
rule that damages are measured by the plaintiff's actual loss, while the general rule, does not cover
al cases. In addition, through the doctrines of remoteness and mitigation, the compensation
principle gives way to considerations of reasonablenessin relation to whether the plaintiff's
expectations of the contract and his or her conduct in response to the breach of it were reasonable.

37 Finaly, there are well-recognized exceptions in which benefits flowing to plaintiffs are not
taken into account even though the result is that they are better off, economically speaking, after the
breach than they would have been had there been no breach. These exceptions are ultimately based
on factors other than strict compensatory considerations. As Lord Reid put it in Parry, "[t]he
common law has treated [the deductibility of compensating advantages]| as one depending on
justice, reasonableness and public policy": p. 13. Or, as McLachlin J. wrote, thisissueraises a
guestion of "basic policy": Ratych, at p. 959.

(20  What Factors Help to Identify When Compensating Advantages are Not
Deducted?

38 What are some of these considerations of justice, reasonableness and policy? An answer may
be found by looking at the two well-established situations in which compensating advantages are
not deducted: charitable gifts and private insurance.

(@ Charitable Gifts

39 Thefirstisthe less controversia. Theruleisthat charitable gifts made to the plaintiff are
generally not deductible from the plaintiff's damages even though they were made as a result of and
in response to the injury or loss caused by the defendant's wrong: see, e.g., Waddams, at ss.
3.1550-3.1560; Cassels and Adjin-Tettey, at pp. 420-21. Two concerns explain the exception: first,
that if these charitable gifts were deducted, "the springs of private charity would be found to be
largely, if not entirely, dried up” and, second, that it rarely makes practical sense to spend the time
and effort required to take these sorts of giftsinto account (Redpath v. Belfast and County Down
Railway (1947), N.I. 167 (K.B), at p. 170). See dso Ogus, at p. 223; Waddams, at s. 3.1550; Cassels
and Adjin-Tettey, at pp. 420-21; Cunningham, at p. 370.
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40 These explanations of the exception suggest we may take into account the broader incentives
created by deducting or not deducting a benefit as well as pragmatic considerations relating to
whether the applicable ruleis clear, coherent and easy to apply: Cunningham, at p. 388, per
McLachlin J.

(b)  Private Insurance

41 A second and more controversial exception relates to payments from the plaintiff's private
insurance. The core of the exception iswell established: benefits received by a plaintiff through
private insurance are not deductible from damage awards. However, both the precise scope and the
rationale of the exception have been the subject of judicial and scholarly debate. Its practical
importance is limited given the widespread use of subrogation, which avoids the compensating
advantage issue altogether. While the exception more typically arisesin tort cases, it has a'so been
applied in contract actions, including actions for wrongful dismissal: Jack Cewe Ltd. v. Jorgenson,
[1980] 1 S.C.R. 812. The approach in both areas of law is the same in principle, although the terms
of the contract and the dealings between the parties will inform the analysis in contract cases.

42 Oneareaof controversy relatesto the sorts of benefits which fall within the private insurance
exception. Does it apply to both indemnity and non-indemnity insurance? Does it extend to
disability benefits, employment insurance or pensions payable on retirement? The Court has held
that the answer to all of these questionsis yes, but not, as we shall see, without well-reasoned
dissent. In short, the so-called private insurance exception has been applied by analogy to avariety
of payments that do not originate in a contract of insurance.

43 In Canadian Pacific Ltd. v. Gill, [1973] S.C.R. 654, the Court applied the insurance exception
to prevent deduction of the present value of Canada Pension Plan benefits available to surviving
dependents from the damages awarded in afatal injuries claim. Spence J., for the Court, held that
the payments were "so much of the same nature as contracts of insurance that they also should be
excluded from consideration when assessing damages under the provisions of that statute”: p. 670;
see a'so Grand Trunk Railway v. Beckett (1887), 16 S.C.R. 713, at p. 714, and Quebec Workmen's
Compensation Commission v. Lachance, [1973] S.C.R. 428, at pp. 433-34.

44 In Guy v. Trizec EquitiesLtd., [1979] 2 S.C.R. 756, Mr. Guy'sinjury led to his retirement and
receipt of pension benefits. They were not deducted from damages for loss of earnings. Ritchie J.,
for the Court, viewed pensions, whether contributory or non-contributory, as flowing from the
employee'swork and part of what the employer was prepared to pay for the employee's services. He
agreed with Lord Reid's conclusion, in Parry, as quoted by Spence J., in Gill, that "[t]he fact that
they flow from past work equates them to rights which flow from an insurance privately effected by
[the employee]”: Guy, at p. 763. Similarly, in Jack Cewe, the Court did not deduct a dismissed
employee's unemployment insurance benefits from his wrongful dismissal damages. The benefits,
wrote Pigeon J., for the Court, were a conseguence of the contract of employment making them
similar to contributory pension benefits: p. 818. (The collatera benefit issue that arose in Jack Cewe
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isnow addressed by s. 45 of the Employment Insurance Act, S.C. 1996, c. 23, which states that a
claimant who receives benefits and is subsequently awarded damages for the same period, "shall
pay to the Recelver General as repayment of an overpayment of benefits an amount equal to the
benefits that would not have been paid if the earnings had been paid or payable at the time the
benefits were paid”.)

45 In Ratych, the Court found that sick leave benefits should be deducted from damages
otherwise payable for loss of earning by the party whose negligence was responsible for the
injuries. For the majority, McLachlin J. wrote that it may well be appropriate not to deduct benefits
where the employee can show a contribution equivalent to payment of an insurance premium. In
other words, benefits may not be deductible when they come about because the plaintiff has
prudently obtained and paid for insurance. However, that was not the case in Ratych, making it a
different situation than one in which the benefits flow from the employer/employee relationship: pp.
973-74. In Cunningham, disability insurance benefits payable under the terms of collective
agreements were held not to be deductible because there was evidence that the plaintiffs had paid
for these disability plans through reduced wages. The Court's earlier decision in Ratych was
distinguished on this basis.

46 Finaly, in Sylvester, non-contributory disability benefits received during the notice period
were deducted from wrongful dismissal damages otherwise payable. The benefits were intended to
be an indemnity for lost wages while the plaintiff was unable to work, the plaintiff had not
contributed to acquire the benefit, and policy considerations favoured deduction.

47 Thetwo casesin which the private insurance exception was not applied (Ratych and Sylvester)
involved benefits that were intended to be an indemnity for the type of loss that resulted from the
defendant's breach and to which the plaintiff had not contributed. Retirement pension benefits,
which are not an indemnity for loss of wages resulting from inability to work and to which the
employee contributes directly or indirectly, have been held by this Court and others to fall within
the private insurance exception: Guy; Gill; Chandler v. Ball Packaging Products Canada Ltd.
(1992), 2 C.C.P.B. 101 (Ont. Ct. J. (Gen. Div.)), aff'd (1993), 2 C.C.P.B. 99 (Ont. Ct. J. (Div. Ct.));
Emery v. Royal Oak Mines Inc. (1995), 24 O.R. (3d) 302 (Gen. Div.); Parry.

48 IBM relies on Canadian Human Rights Commission v. Canada (Attorney General), 2003 FCA
86, 301 N.R. 321, but, in my view, thisreliance is misplaced. The human rights complainant in that
case, Master Corporal (retired) Carter, complained that his release from the Canadian Forces by
virtue of his age constituted discrimination; in other words, his claim was not that his employer had
failed to give him reasonable notice of termination, but that it could not lawfully terminate him.
Following his release from service, a proper legislative basis for compulsory retirement was put in
place, thus ending the discrimination. The question was whether the compensation awarded by the
Human Rights Tribunal for lost wages during the period of discrimination should be reduced by the
amount of pension benefits received during that period. The Federal Court of Appeal held that they
should. However, it specifically declined to decide the case on the basis of the private insurance
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exception: para. 20. Instead, it reasoned that Master Corporal Carter should be treated as a member
of the regular force during the period of discrimination. But, by virtue of the applicable provisions
of the Canadian Forces Superannuation Act, R.S.C. 1985, c. C-17, a person may either bea
member of the regular armed forces contributing to the superannuation account or a person who has
ceased to be amember and entitled to benefits, but not both at the same time. On that basis, his
claim for both pension benefits and his full salary was inconsistent with the nature of his claim and
the governing legislation. This reasoning cannot apply to this case, however. The private insurance
exception applies to wrongful dismissal actions. Jack Cewe. In addition, the contractual provisions
here, unlike the statute that governed Master Corporal Carter's case, do not have any general bar
against receiving full pension entitlement and employment income.

49 A second areaof controversy concerns the basis of the private insurance exception. It has been
explained on various grounds, which may be grouped under three main headings. Oneis concerned
with the strength of the causal connection between receipt of the benefit and the defendant's breach,
a second relates to the nature of the benefit, and athird concerns a variety of policy considerations
that may be served by either deducting or not deducting the benefit.

50 Beforeturning to those issues, however, | must address a contention advanced by my
colleague Rothstein J. He maintains that application of the collateral benefit or private insurance
exception is not appropriate where the plaintiff's cause of action and hisright to a particular benefit
arise from the same contract. | respectfully do not accept that thereis or should be any such
categorical "single contract” rule in relation to compensating advantages. This proposition is not
consistent with this Court's jurisprudence.

51 InJack Cewe, unemployment insurance benefits were not deducted from wrongful dismissal
damages. The Court held that the benefits were the " consequence of the contract of employment”,
making them similar to contributory pension benefits: p. 818. Thus, athough the Court considered
that the benefits and the claim for damages arose as a consequence of the same contract, the benefits
were not deducted from the wrongful dismissal damages. Thus, my colleague's proposition is
contradicted by aleading authority from this Court on the deduction of benefits from wrongful
dismissal damages.

52 The Sylvester case, from this Court, does not lay down any such broad "single contract” rule.
If that had been the Court's view, it would have provided a much smpler solution to theissuein
Sylvester than the one it unanimously adopted. Of course, in Sylvester, the sick leave benefits and
the claim for wrongful dismissal damages both arose from the contract of employment, but the
Court did not rely on, or even mention, the broad "single contract” rule advanced by my colleague.
On the contrary, Mgor J., writing for the Court, was careful not to articulate any broad "single
contract” rule in relation to compensating advantages. He stated that

[t]here may be cases where an employee will seek benefits in addition to
damages for wrongful dismissal on the basis that the disability benefits are akin
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to benefits from a private insurance plan for which the employee has provided
consideration. Thisis not the case here... . The issue whether disability benefits
should be deducted from damages for wrongful dismissal where the employee
has contributed to the disability benefits plan was not before the Court.
[Emphasis added; para. 22.]

Of course, whether the employee contributes to the benefits or not, they equally arise under the
employment contract. The fact that the Court explicitly left this point open isinconsistent with the
Court intending to adopt the broad "single contract” rule espoused by Rothstein J. Sylvester teaches
that, where a cause of action and a benefit arise under the contract of employment, we must ook
first to that contract to determine the issue of whether an employment benefit should be deducted
from wrongful dismissal damages. Asin Sylvester, Mr. Waterman's contract of employment is silent
on thisissue, so we must attempt to discern the parties intentionsin light of the express terms of the
contract of employment.

53 I returnto the three areas of controversy in relation to the basis of the private insurance
exception.

(i)  Strength of Connection to the Defendant’s Breach

54  The strength-of-connection factor has often been referred to in the cases. The argument is that
private insurance benefits (and benefits considered analogous to them) should not be deducted
because they result from the plaintiff's contract of insurance, not from the defendant's wrongful act.
Thiswas part of the reasoning in Bradburn v. Great Western Railway Co. (1874), L.R. 10 Ex. 1, but
at the distance of 140 years, this analysis seems artificial. Moreover, scholars have pointed out that
decisions about legal as opposed to factual causation often simply disguise the true policy reasons
underlying the decisions: see, e.g., Ogus, at p. 94; Burrows, at p. 162. In the leading English case on
the private insurance exception, Parry, Lord Pearce commented that strict principles of causation do
not provide a"satisfactory line of demarcation” between benefits that are and are not deductible: p.
34. While, as discussed, considering the connection between the breach and the benefit helps to
identify that there is an issue about whether the benefit should be deducted, principles of causation
do not provide reliable markers of whether a benefit should be deducted or not.

(i) The Nature and Purpose of the Benefit

55 The nature and purpose of the benefit, on the other hand, is often a better explanation of why
private insurance benefits should or should not be deducted. Two factors relating to the nature of the
benefit have been particularly important: whether the benefit is an indemnity for the loss caused by
the defendant's breach and whether the plaintiff has directly or indirectly paid for the benefit.

56 | will not attempt to lay down general principles that will cover all possible types of benefits.
However, as we shall see, areview of this Court's jurisprudence supports the following general
propositions (subject, of course, to statutory or contractual provisions to the contrary).
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* Benefits have not been deducted if (a) they are not intended to be an
indemnity for the sort of loss caused by the breach and (b) the plaintiff has
contributed to the entitlement to the benefit: Gill; Guy.

* Benefits have not been deducted where the plaintiff has contributed to an
indemnity benefit: Jack Cewe; Cunningham.

* Benefits have been deducted when they are intended to be an indemnity
for the sort of loss caused by the breach but the plaintiff has not
contributed in order to obtain entitlement to the benefit: Sylvester; Ratych.

57 The pension benefit in this case was not intended to be an indemnity for lost wages and Mr.
Waterman contributed to the acquisition of his pension through his years of service. This, no doubt,
iswhy it has never been argued that the benefits should be deducted under the principle of
mitigation. The pension benefit, therefore, is the type of benefit which should not be deducted. The
reasoning leading me to this conclusion follows.

58 | begin my review with the decision of the House of Lordsin Parry, which is the foundation
of much of the Canadian jurisprudence. Lord Reid ultimately based his conclusion that the benefit
(apension) should not be deducted based on its "intrinsic nature”: "A pensionisintrinsically of a
different kind from wages... . [W]ages are areward for contemporaneous work, but ... apension is
the fruit, through insurance, of all the money which was set aside in the past in respect of his past
work. They are different in kind": p. 16. Lord Pearce also considered the nature and purpose of the
benefit when he asked: "Is there anything else in the nature of these pension rights derived from
work which puts them into a different class from pension rights derived from private insurance?
Their 'character' isthe same": p. 37. Lord Wilberforce also focused on the nature of the pension
benefit, noting that it did not prevent the injured officer from taking other paid employment,
whether it be for awage that was less, equal to or more than his police officer's salary: p. 42.

59 The nature and purpose of the benefit was central to the minority's reasoning in Cunningham.
While the majority was concerned with authority, fairness and deterrence, the minority refocused
the analysis on the nature of the benefit, distinguishing between "indemnity" and "non-indemnity"
insurance. The former should be deductible, while the latter should not:

Thisdistinction is critical to adiscussion of collateral benefits. If the
insurance money is not paid to indemnify the plaintiff for a pecuniary loss, but
simply as a matter of contract on a contingency, then the plaintiff has not been
compensated for any loss. He may claim his entire loss from the negligent
defendant without violating the rule against double recovery. [pp. 371-72]

60 Importantly, the minority judges accepted that the dominant tide of the jurisprudence in the
common law world is that non-indemnity pension benefits should not be deducted: Cunningham, at
p. 376. Although they mostly do not rely on the private insurance exception, Commonwealth
decisions conclude that pension benefits should not be deducted from a damages award because



Page 22

pension benefits are not meant to compensate the plaintiff for the injury or breach of contract or to
act as wage replacement. See for example: National Insurance Co. of New Zealand Ltd. v. Espagne
(1961), 105 C.L.R. 569; Grahamv. Baker (1961), 106 C.L.R. 340; Parry;, Smoker v. London Fire
and Civil Defence Authority, [1991] 2 A.C. 502. In Hopkinsv. Norcross plc, [1993] 1 All E.R. 565
(Q.B.), the High Court applied this reasoning to the deductibility of pension benefitsin awrongful
dismissal suit. The reasoning is also consistent with the decision of the Employment A ppeal
Tribunal in Knapton v. ECC Card Clothing Ltd., [2006] I.C.R. 1084. The non-deductibility of
pension benefits was affirmed by the New Zealand Court of Appeal in Gilbert v. Attorney-General,
[2010] NZCA 421, 8 N.Z.E.L.R. 72. Thisis consistent with the approach in Guy, discussed earlier,
which concerned pension benefits that were clearly not intended to be an indemnity for loss of
earnings due to an inability to work. They were held not to be deductible from damages for |oss of
earnings payable by those responsible for the plaintiff's inability to work.

61 The nature of the benefit was also an important factor in the Court's decision to deduct
employer-funded disability payments from wrongful dismissal damagesin Sylvester. The Court's
analysis looked first to the nature and purpose of the benefit and, in particular, to the question of
whether the benefit isin the nature of an indemnity for the sort of loss caused by the defendant's
breach of contract. The fact that the benefit was intended to be an indemnity for wage loss was one
of the reasons for the Court's conclusion that the benefit should be deducted.

62 Reliance on the distinction between indemnity and non-indemnity benefitsis sound in
principle. As McLachlin J. pointed out in her dissenting reasons in Cunningham, if the benefit "is
not paid to indemnify the plaintiff for a pecuniary loss, but smply as a matter of contract on a
contingency", the benefit cannot be seen as having compensated the plaintiff for that pecuniary loss:
pp. 371-72. If that is the case, the argumentsin favour of deducting the benefit are weaker in the
sense that IBM is asking to deduct apples from oranges.

63 Thefact that Mr. Waterman's pension comes from a defined benefit plan does not change its
nature as a non-indemnity benefit.

64 The Court in Sylvester also considered another factor -- that the plaintiff had not contributed to
obtain the benefit by paying for it directly or indirectly -- in support of its conclusion that the
benefit should be deducted from the damages. This factor has often been mentioned and relied onin
the cases.

65 For example, the Court first applied Parry in the 1973 case of Gill, and reaffirmed it in Guy.
In both cases, the Court emphasized that the plaintiff had directly or indirectly paid for the benefit
in question. As Ritchie J., writing for the Court, put it in Guy:

... this contributory pension is derived from the appellant's contract with
his employer and that the payments made pursuant to it are akin to payments
under an insurance policy. Thisview isin accord with the judgment of the House
of Lordsin Parry v. Cleaver, which was expressly approved in this Court in the
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reasons for judgment of Mr. Justice Spence in Canadian Pacific Ltd. v. Gill ... .
[p. 762]

66 Thisline of reasoning was repeated in Jack Cewe, which held that contributory unemployment
insurance benefits were not deductible from wrongful dismissal damages. This factor was also an
important one in Cunningham. As Cory J. put it, on behalf of the majority: "The application of the
insurance exception to benefits received under a contract of employment should not be limited to
cases where the plaintiff is amember of aunion and bargains collectively. Benefits received under
the employment contracts of non-unionized employees will also be non-deductible if proof is
provided of payment in some manner by the employee for the benefits': p. 408 (emphasis added).
The majority found that there was evidence of such payment and held that the benefit should not be
deducted.

67 Whilethe cases from this Court have referred to whether the plaintiff has directly or indirectly
contributed to the benefit, there are strong arguments against giving this consideration much weight
as an explanation of why particular benefits should or should not be deducted. As McLachlin J.
pointed out in her dissent in Cunningham, reliance on this factor may be seen asinconsistent with
legal principle and logic. With respect to legal principle, the defendant takes the plaintiff as he or
sheisand the plaintiff is compensated for hisor her actual loss and no more. As amatter of logic, it
does not seem right to say that deducting the benefits deprives the plaintiff of the contributions
made to gain entitlement to those benefits -- whether deducted from damages or not, the plaintiff
receives the benefits. Cunningham, at pp. 381-83; for a critique of reliance on this factor, see also
Ogus, at pp. 226-27.

68 The pension benefitsin issue in this case are not an indemnity for loss of wages and, aswe
shall see, pension benefits earned through years of service are invariably found to be contributory.
The fact that the pension plan here is a defined benefits plan does not detract from that conclusion.
As aresult, the problem highlighted in the difference between the mgjority and the dissent in
Cunningham, i.e. how to treat indemnity benefits to which the plaintiff contributed, does not arisein
this case.

69 | conclude from this review that whether the benefit isin the nature of an indemnity for the
loss caused by the defendant's breach and whether the plaintiff has directly or indirectly paid for the
benefit have been important explanations of why particular benefits fall, or do not fall within the
private insurance exception. The Court has been sharply and closely divided on the issue of the
deduction for an indemnity benefit to which the plaintiff has contributed. However, thereisno
decision of the Court of which | am aware that has required deduction of a non-indemnity benefit to
which the plaintiff has contributed, like the pension benefitsin this case.

(iii) Broader Policy Considerations

70 Three main policy considerations have often been advanced to explain why a benefit should or
should not be deducted: punishment, deterrence, and the provision of incentives for socially
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responsible behaviour.

71  The private insurance exception has often been justified on the basis that deducting the benefit
from the damages reduces their punitive and deterrent value. However, the notion that the exception
was intended to have a punitive and deterrent value has been widely, and, in my view, soundly,
criticized. Authors agree that punitive and deterrent value ought not to be relied on to explain why a
benefit is or is not deducted: see J. G. Fleming, "The Collateral Source Rule and Contract Damages®
(1983), 71 Cal. L. Rev. 56, at pp. 58-59; J. Marks, "Symmetrical Use of Universal Damages
Principles -- Such as the Principles Underlying the Doctrine of Proximate Cause -- to Distinguish
Breach-Induced Benefits That Offset Liability From Those That Do Not" (2009), 55 Wayne L. Rev
1387, at p. 1420; J. M. Perillo, "The Collateral Source Rulein Contract Cases' (2009), 46 San
Diego L. Rev. 705, at p. 716; Ogus, at p. 225; Burrows, at pp. 162-63. This view is supported by
both the High Court of Australia and the House of Lords: see National Insurance Co., per Dixon
C.J at p. 571, and Parry, at p. 33. In Parry, Lord Pearce put it thisway at p. 33: "The word
‘punitive’ gives no help. It is simply aword used when a court thinks it unfair that a defendant
should be saddled with liability for a particular item." | would add that it is hard to defend
punishment and deterrence as rationales against the incisive critique advanced by McLachlin J. in
her dissenting reasons in Cunningham, at pp. 383-84. | conclude that it is unsound to rely on a
punitive or deterrent justification for the private insurance exception, particularly in breach of
contract cases where fault is not an operating concept.

72 Thisisnot to say, however, that the approach to damages does or should ignore the underlying
purposes of the substantive obligations the breach of which they seek to remedy. If, for example, an
important purpose of the law of contracts isto protect the reasonable expectations of the partiesto a
contract, it is appropriate to consider how well the award of damages furthers that purposein a
particular case: see, e.g., A. Swan and J. Adamski, Canadian Contract Law (3rd ed. 2012) at s.

1.27. This consideration may be taken into account along with the other principles of damages law
in order to ensure that thereisagood "remedial fit" between the breach of obligation and the
remedy.

73 The private insurance exception has also been justified by the incentives it may provide. For
example, deducting benefits that plaintiffs have provided for themselves might discourage plaintiffs
from acting prudently in obtaining that sort of proctection. This, however, has been a controversial
explanation. The mgjority relied on it in Cunningham, but it was trenchantly criticized by the
dissent and asimilar critique has been made by scholars: see, e.g., Ogus, at pp. 226-27.

74 Inmy view, we should be cautious about relying too heavily on the incentives that may result
from deducting or not deducting. There will sometimes be little basisin fact for supposing that
either deducting or not deducting certain benefits will have any impact on people's behaviour. For
example, do we think it likely that deducting insurance benefits will discourage people from buying
insurance? The coverage is not limited to situations in which there will be legal recourse against a
defendant. Even when legal recourseis available, it will likely require alonger and more expensive
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process, as compared to making an insurance claim. Nor isit likely that people will be less ready to
buy insurance if they are not doubly compensated in cases in which fault can be established. It
seems to me that we should generally rely on these broader policy concerns only when they are
directly related to the particular benefit in issue and when there is some reasonable basisin fact or
experience to suppose that deducting or not deducting will actually serve the policy objective.

75  Sylvester provides an example of grounding policy considerationsin the facts of the case. The
result in that case was supported by the fact that deducting the disability benefits from wrongful
dismissal damages ensured that all affected employees would receive equal damages: if the benefits
were not deducted, a dismissed employee collecting disability benefits would receive more
compensation than would the employee who is dismissed while working (para. 21). In the same
paragraph, the Court considered the incentives created by the deduction or non-deduction of the
disability benefits: failing to deduct the disability benefits could be an undesirable deterrent to
employers establishing disability benefit plans. These concerns are directly related to the benefitsin
guestion and have a reasonable basisin fact.

76 From thisreview of the authorities, | reach these conclusions:

(@  Thereisno single marker to sort which benefits fall within the private
insurance exception.

(b)  Onewidely accepted factor relates to the nature and purpose of the
benefit. The more closely the benefit is, in nature and purpose, an
indemnity against the type of loss caused by the defendant's breach, the
stronger the case for deduction. The converseis also true.

(c)  Whether the plaintiff has contributed to the benefit remains a relevant
consideration, although the basis for thisis debatable.

(d)  Ingeneral, abenefit will not be deducted if it is not an indemnity for the
loss caused by the breach and the plaintiff has contributed in order to
obtain entitlement to it.

(e)  Thereisroom inthe analysis of the deduction issue for broader policy
considerations such as the desirability of equal treatment of those in similar
situations, the possibility of providing incentives for socially desirable
conduct, and the need for clear rules that are easy to apply.

(3 Application to This Case

77 Where would these factors lead us in this case? In my view, they clearly support not deducting
the retirement pension benefits from wrongful dismissal damages. The retirement pension is not an
indemnity for wage loss, but rather aform of retirement savings. While the employer made al of
the contributions to fund the plan, Mr. Waterman earned his entitlement to benefits through his
years of service. Asthe plan states, its primary purposeis "to provide periodic pension payments to
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eligible employees ... after retirement ... in respect of their service as employees': art. 1.01, A.R., at
p. 117. Thus, it seemsto me that this case falls into the category of casesin which the insurance
exception has aways been applied: the benefit is not an indemnity and the employee contributed to
the benefit. Thisresult is consistent with the dominant view in the case law and among legal
scholars: Guy; Gill; Chandler; Emery; Parry; Ogus, at p. 223.

78 To conclude, the compensation principle should not be applied strictly in this case because the
pension benefits fall within the private insurance exception and should not be deducted from the
wrongful dismissal damages.

C. Doesthe Court's Decision in Sylvester Support IBM's Position That the Pension
Benefits Must Be Deducted?

79 1turnto IBM's second main argument, that the Court's decision in Sylvester supportsits
position that the pension benefits must be deducted here. In my view Sylvester does not support that
result.

80 Theissuein Sylvester was whether damages for wrongful dismissal should be reduced by the
amount of disability benefits paid during the notice period from an employer-funded plan. The
Court's analysis addressed three factors: the nature of the benefit, the intentions of the parties as
reflected in the employment contract, and some broader policy considerations. When these factors
are considered in light of the facts of this case, they lead to the opposite conclusion than they did in
Sylvester.

81 The Court in Sylvester began by looking at the nature of the benefit. Was it intended to be a
substitute (i.e. an indemnity) for wages payable during the period of reasonable notice? For two
reasons, the Court determined that they were. First, the disability benefits were a wage replacement
benefit. It was clear from the terms of the plans that the benefits were intended to continue the
employee's earnings in the event the employee was unable to work due to illness or injury. Second,
the disability benefits would be reduced by other income received by the employee, including other
disability income, wage continuation plan benefits, pension benefits, workers compensation
benefits and salary from other employment: para. 14. They were therefore not freestanding
entitlements -- they were linked to and defined by the extent of actual income loss. (As| have
aready noted, the Court was also careful not to opine on whether the result would be the same if the
employee had contributed money or money's worth in order to obtain the benefit. The Court
specifically left open the question of whether "disability benefits should be deducted from damages
for wrongful dismissal where the employee has contributed to the disability benefits pl